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1. Introduction

The rules governing legal capital have been under review recently both in the UK and in
Europe.! The primary purpose of these rules is to regulate the conflict that exists between
creditors and shareholders regarding how to allocate a company’s capital. This conflict is
obvious once the company is insolvent, at which point the company has insufficient money to
meet all its financial obligations. However, UK company law has also regulated the conflict by
imposing legal capital rules during a company’s solvency. The form of this regulation has been
the imposition of various rules constraining corporate activity by reference to the shareholders’
capital investment, in order to protect creditor interests. The efficacy and desirability of these
legal capital rules is questionable.

2. The function of legal capital rules

It is well understood that the interests of those who contribute to a company’s cash flow
will come into conflict. The most obvious conflict is that between the creditors and the
shareholders of a company, although of course others can exist, not least between classes of
shareholders, and between different creditors.? The primary rationale of the legal capital rules is
the regulation of this conflict between shareholders and creditors, and the purpose of these rules
has been to resolve the conflict in favour of the creditors.’

Whilst a company is solvent the shareholders generally control the operation of a
company, directly through the general meeting and indirectly through the directors. They are in a
position to benefit themselves at the expense of the creditors in a number of ways.* They can

! In the UK the Company Law Review reviewed the legal capital rules: The Strategic Framework,February 1999
(URN 99/654); Company Formation and Capital Maintenance (URN 99/1145);Developing the Framework (URN
00/656); Completing the Structure (URN 00/1335); Final Report(URN 01/942 and URN 01/943). This was followed
by a number of White Papers (see esp Modernising Company Law (Cm 5553-1 and 5553-11), July 2002, and White
Paper, March 2005 (Cmnd6456)) and then the Companies Act 2006. In Europe, see European Commission, Simpler
Legislation for the Single Market (SLIM): Extension to a Fourth Phase, SEC (1998) 1944, Brussels, 16
November1998; High Level Group of Company Law Experts (Report on a Modern Regulatory Framework for
Company Law in Europe, Brussels, 4 November 2002).

Z Disputes between creditors arise most acutely on insolvency, as a result of their respective priorities. Adjusting
creditors ie those in a position to alter the terms on which they lend may be able to improve their position (pre-
insolvency) by taking security or by other contractual means, but the law will also operate to regulate these conflicts
(see eg the ring-fenced fund: Insolvency Act 1986, s 176A). The terminology of adjusting and non-adjusting
creditors is derived from L A Bebchuk and J M Fried, “The Uneasy Case for the Priority of Secured Claims in
Bankruptcy” (1996) 105 Yale LJ 857, 881-890.

% Some of the legal capital rules, such as pre-emption rights (Companies Act 1985, ss 89-95, Companies Act 20086,
ss 561-573) can be seen as a device to protect shareholders. Other rules have been said to have a role in protecting
market integrity (the rules restricting share repurchases have been said to have this role: The Purchase By a
Company of its own shares — A Consultative Document, Cmnd 7944 (HMSO, London, 1980). However, the primary
rationale behind the legal capital rules is creditor protection (see eg CLR, The Strategic Framework, February 1999
(URN 99/654), 81).

*C W Smith & J B Warner “On Financial Contracting: An Analysis of Bond Covenants” (1979) 7 J Fin Econ 117,
118-119.
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make distributions to themselves, such as dividend payments and share buy-backs, thereby
reducing the equity “cushion” available to repay creditors (asset diversion). They can manipulate
the investment profile of the company in a way which disadvantages creditors, for example by
taking on riskier projects than the creditors contemplated when they extended credit to the
company (risk shifting), or by abandoning projects with a net positive value if the only benefit
attaches to the creditors (underinvestment).® They may also disadvantage the existing creditors of
a company by issuing additional debt of the same or higher priority (claim dilution).® Of course,
creditors can also engage in behaviour which advantages themselves at the expense of the
shareholders.” However, most creditors will not have the control necessary to enable these
measures to be implemented.® Even those in a position to negotiate such terms are unlikely to
engage in this type of interventionist approach, since covenants incorporated into debt contracts
constraining the actions of internal controllers can be costly due to the restrictions they place on
the company’s flexibility and there is always a danger that the imposition of overly intrusive
covenants might lead the creditor to be liabelled as a shadow director.® Therefore, although it is
common for a sub-set of adjusting lenders to insert covenants relating to minimum net worth,
interest cover and gearing, creditors do not generally get involved in the detailed decision
making of companies.

The US and Europe have traditionally adopted quite different responses to the potential
conflict between creditors and shareholders regarding the allocation of a company’s legal capital.
In the US the legal capital rules have evolved to provide maximum flexibility to shareholders,
and creditor protection devices are noticeable largely by their absence in some State corporate
laws. In the US, some creditor protection is provided by the Federal “fraudulent transfer laws”°
but the primary tool available to creditors who wish to protect themselves from opportunistic
shareholders is contract.

By contrast, the European model, on which the UK model depends heavily because of the
need to implement the Second Company law directive, has regarded the threat to creditors as real
and credible. On this view the shareholders obtain the benefit of limited liability when they
invest in a company, but this comes at a cost to the creditors. In the UK common law exceptions
to the principle of limited liability are rare and, where they do exist, very narrowly constrained.™
The principal statutory exception, section 214 of the Insolvency Act 1986, is powerful in theory,
but difficulties with the funding of these actions in the past has meant that this section has rarely
been invoked in practice.*? So the principle of limited liability is very much intact.

>S C Myers, “Determinants of Corporate Borrowing” (1977) Journal of Financial Economics 147.

® This could result in a benefit to shareholders if the directors use the borrowed money to invest in risky projects that
benefit shareholders at the expense of creditors: Michael C Jensen & William H Meckling, “Theory of the Firm:
Managerial Behaviour, Agency Costs and Ownership Structure” (1976) 3 Journal of Financial Economics 305.

" Eg requiring the company to repay loans early or requiring it to decline to pay a dividend, or

encouraging the company to invest in projects which are less risky than originally envisaged when the creditors
invested or not to invest in projects likely to accrue benefits only for the shareholders.

8 Only adjusting creditors (see fn 3) will be in a position to negotiate such terms, and only a sub-set of these, most
notably the banks, will have the power to negotiate this type of provision.

% Merely acting within the usual creditor-debtor relationship is unlikely to render a creditor as a shadow director (eg
Lewison J in Ultraframe Ltd v Fielding [2005] EWHC 1638: “In my judgment, where an alleged shadow director is
also a creditor of the company, he is entitled to protect his own interests as creditor without necessarily becoming a
shadow director” at [1267]). There has to be proof of a pattern of conduct in which the de jure directors of the
company were accustomed to act on the instructions or directions of the alleged shadow director: Secretary of State
for Trade and Industry v Deverell [2000] 2 BCLC 133. Intervening in the investment decisions of the company on a
regular basis may, however, be enough to label a creditor a shadow director.

R C Clarke, “The Duties of the Corporate Debtor to its creditors” (1977) 90 Harvard Law Review 505. In the UK
the equivalent provisions are ss 238, 423 Insolvency Act 1986.

' To say that there is no presumption in favour of lifting the veil at common law “may be regarded as an
understatement”: Ord v Belhaven Pubs Ltd [1998] 2 BCLC 447, 453 per Hobhouse LJ.

12 Actions under s 214 Insolvency Act 1986 are brought by the liquidator and were traditionally funded from the pot
of money available to pay the creditors. As a result a liquidator would not commence an action unless there is a
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Undoubtedly this principle constrains the amount available to creditors on insolvency. In
Europe this has resulted in the view that creditors need to be compensated and that this should be
provided by law rather than being left to contract. The form of this compensation has been rules
that constrain corporate activity by reference to the shareholders’ capital investment, principally
by prescribing a minimum level of capital to be invested in a company by the shareholders and a
restriction on transfers to shareholders in some circumstances. The point is that creditors rank
ahead of shareholders in a winding up and the purpose of the capital maintenance rules is to
ensure that shareholders don’t undermine that principle by improperly distributing assets to
themselves, not only once the company is insolvent, but also while the company remains solvent.

It is interesting that of the various potential dangers which shareholders pose to creditors,
namely asset diversion, altering the investment profile of the firm, or claim dilution by issuing
additional debt, the focus of the Second Directive, and UK company law, has been on preventing
the first. Both concentrate on creating and maintaining an equity cushion to protect the creditors
in the event of insolvency, and one of the key factors in that approach has been the prevention of
capital return to the shareholders. A rules-based approach™ has been adopted to regulate this
issue. It may be that the focus of the Second Directive, and UK company law, on asset diversion
is unsurprising. The idea of capital as a fund available to meet creditors’ claims, is well-
embedded. It is seen as the compensation for limited liability and a necessary corollary of this is
that capital should not be paid back to the shareholders.

What is interesting to note is that of the three potential forms of abuse, asset diversion is
one of the easier ones for the creditors, or at least the adjusting creditors, to monitor. By contrast,
in relation to the potential abuse of altering the investment profile of the company to the
creditors’ disadvantage, a standards-based approach has been adopted. This has been regarded as
a matter for the directors, and regulated primarily through the duties imposed on directors. In
particular, directors are under an obligation to make investment decisions bona fide in the best
interﬁﬁts of the company, an obligation that has been subjectively assessed by the courts to
date.

Where the company is solvent this has traditionally meant acting in the interests of the
shareholders as a whole, and although section 172 of the Companies Act 2006 potentially alters
this by adding a requirement that directors consider the interests of various other groups, such as
employees and customers, when fulfilling this obligation the position of the company’s creditors
do not form part of this analysis. While the company is solvent the creditors’ interests do not
need to be separated from those of the shareholders. There is no conflict between the two at this
point — broadly what is good for the shareholders will also be good for the creditors.*> Only
where the company is insolvent, or nearing insolvency, must the directors take account of the

strong prospect that the money recovered will exceed the expenses of the litigation. However, from 2002
amendments to the Insolvency rules meant that office holder actions could be charged to liquidation expenses
(Insolvency (Amendment)(No 2) Rules 2002, rule 23 which amended r 4.218). However, to date this change in the
law has had little impact, perhaps because of the decision of the House of Lords in Buchler v Talbot [2004] UKHL
9, which provided that liquidation expenses, while taking priority over the claims of preferential and unsecured
creditors, did not enjoy the same priority over the claims of the floating charge holders. However this decision is
reversed by s 1282 of the Companies Act 2006 (in force from 6 April 2008). This may mean that we will see an
increase in s 214 actions in the future, although this change does not alter the fact that directors of an insolvent
companies may have little or no funds worth pursuing.
BThis terminology is adopted in R R Kraakman et al, The Anatomy of Corporate Law: A Comparative and
Functional Approach (Oxford, OUP, 2004).
4 Re Smith & Fawcett Ltd [1942] Ch 304, 306 per Lord Greene. Cf Companies Act 2006, s 172 which puts this
obligation on a statutory footing. Section 172(1) provides that “A director of a company must act in the way he
considers, in good faith...” (ie a subjective assessment) but goes on to provide “and in doing so have regard
(amongst other matters) to...” which introduces an objective requirement into the exercise of the directors’ duties.
1> The payment of dividends may be seen as an exception to this principle.

HayuHo-uccnepoBatenbCcKkuii yHMBepcUTeT «BbiCLLIAA LWKONA IKOHOMUKUY 3



Oaumnuana AJsi CTyJ1€HTOB U BBIMMYCKHUKOB BY30B — 2014 r.

creditors’ interests.’® As regards the danger of claim dilution, it is largely left to creditors to
protect themselves by contract where the company is solvent, by taking security and using
negative pledge clauses to protect their priority. The Law Commission recently considered the
priority rules in some detail and made a number of suggested reforms to this area,'” but there was
little enthusiasm for any reform of this topic from practitioners. It was felt that the current system
allows creditors to protect themselves adequately against this risk.

The vast majority of the UK’s legal capital rules are now in statutory form, primarily the
Companies Act 2006 which will shortly replace the Companies Act 1985."® These statutory
provisions have their origins in rules applicable to all companies, which originate in the
nineteenth century, principally by ay of caselaw, and in European legislation, principally the
Second Company Law Directive,™® which introduced legal capital rules for public companies.
The Second Directive imposes limits on minimum capital, contributions, distributions to
shareholders and increases or reductions of capital for public companies.”> Many Member States
went beyond the Second Directive’s legal capital regime when implementing this Directive. The
UK was one of the States that did so, extending many of the restrictions to private companies,
and gold-plating the regime in places.?

3. Objections to the legal capital rules

A number of objections can be made to the legal capital rules.

Q) Creditor protection via the legal capital regime introduced by the Second
Directive

A significant objection to the legal capital regime is that it does not successfully perform
its function of protecting creditors, and indeed that the regime imposes costs on both the
company and its creditors. The regime in place at the time of writing remains that based on the
Second Directive and the Companies Act 1985. This regime will soon be replaced in the UK by
the Companies Act 2006. The implementation date for most of the legal capital provisions in the
2006 Act is 1 October 2009.” This section will assess the effectiveness of the legal capital
provisions in the Second Directive, as implemented by the 1985 Act, in terms of providing
creditor protection. The next section of this paper will assess whether the 2006 Act offers any
significant improvement on this position.

16 Winkworth v Edward Baron [1987] 1 All ER 114; West Mercia SafetywearLtd v Dodd [1998] BCLC 250. This
duty is embedded into the Companies Act 2006 by s 172(3).
' |Law Commission, Company Security Interests (Law Com No 296, Cmnd 6654, August 2005).
'8 The longstop date for full implementation of the Companies Act 2006 is 1 October 2009 and many of the legal
capital measures are only scheduled for implementation on that date, although some (eg the provisions relating to
distributions and minimum capital requirements) will be brought into force on 6 April 2008. For the full
implementation schedule see www.berr.gov.uk/files/file 42847.doc.
19 Second Council Directive 77/91 [1977] OJ L26/1.
20 1t also creates other constraints for public companies, which arguably have little or no valid creditor protection
role at all, such as the ban on financial assistance. According to Eilis Ferran, financial assistance rules are better
regarded as an “offshoot” of the legal capital rules: E Ferran, ‘The Place for Creditor Protection on the Agenda for
Modernisation of Company Law in the European Union’ (2006) 3 European Company and Financial Law Review
178.
21 Often although the Companies Act 1985 applied provisions from the Second Directive to private companies, there
were relaxations in the way in which the regime operated eg the financial assistance rules applied to private
companies (ss 151-153 Companies Act 1985) but a whitewash procedure was put in place for private companies (ss
155-158). The ban on providing financial assistance for the purchase of a company’s own shares is removed by
Companies Act 2006 for private companies, but is left in place for public companies (see Companies Act 2006, ss
677-682).
22 For example, the definition of capital for the purposes of the Companies Act 1985 includes share premiums and
any capital redemption reserve although this is not required by the Second Directive: Companies Act 1985, ss
130(3), 170(4) (see, now, Companies Act 2006 ss 610(4) and 733(5)(6)).
% Some of the legal capital measures have an earlier implementation date of 6 April 2008 (see
www.berr.gov.uk/files/file42847.doc for the full details).
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If the idea behind the legal capital rules is to provide the creditors with the comfort of a
guaranteed equity “cushion” then the provisions in the Second Directive are ineffective. The
Second Directive adopts a “one size fits all” approach which does not take account of the size of
the debt which the company may incur or the riskiness of its activities. In addition, the minimum
capital requirement for public companies contained in the Second Directive, €25,000, is
miniscule compared to the size of the debts of most public companies. The Companies Act 1985
gold plated this requirement to some extent, implementing a figure of £50,000 2* but this adds no
significant element of protection for creditors. It is notable that the 1985 Act imposes no
minimum capital requirement for private companies, which are just as likely to have creditors
(both voluntary and involuntary) potentially in need of protection.

As regards the consideration received for shares, the regime utilises the concept of par
value by which to measure the adequacy of the consideration received, a concept that bears no
relation to the market price of the shares. Indeed in this scheme it is entirely lawful for a
company to issue shares below market price.”® On one view this issue is of little relevance or
interest to the creditors at all. In a case like Ooregum Gold Mining Co v Roper® where the shares
are allotted at 75 per cent of the par value, since the shares were then trading at a discount to the
market price, it is difficult to see why this impacts on creditors in any negative way since any
money inputed to the company by the shareholders expands the potential pool of assets for
creditors, even if issued at below the par value of the shares.?” There is clearly a potential issue
for the shareholders in such circumstances, but if the consideration for the shares reflects the
market price, as it did in Ooregum, it is difficult to see how the shareholders are prejudiced,
especially if pre-emption rights allow them to participate in the issue.

The Second Directive specifies how non-cash consideration received by public
companies should be valued.?® Serious doubt can be cast on the utility of those valuation rules.
All that the rules aim to guarantee is that the value of the item on receipt was equal to the par
value of the shares at that moment in time. For many items this will bear little relation to the
value as and when the creditors seek to realize their debts in the future.?® In fact these valuation
rules are costly for companies both in money, in that the independent reports need to be paid for,
and in time, as they delay company formation and increases in capital through the issue of new
shares.

The prohibition on issuing shares in exchange for future services contained in the Second
Directive is also problematic in the context of the financing of high tech startup companies. If
creditors do wish to rely on a company’s equity cushion they need to examine a company’s
entire balance sheet, and in particular the current value of the firm’s assets, rather than the value
of the assets at the moment of purchase.

24 \Where minimum capital levels are set at a higher rate this seems to have an adverse effect on entrepreneurship: J
Armour and D Cumming, “Bankruptcy Law and Entrepreneurship” CBR Working Paper 300, June 2005, available
at http://ssrn.com/abstract=762144.
% Hilder v Dexter [1902] AC 474, 480, although this may be a breach of directors’ duties (Shearer v Bercain Ltd
[1980] 3 All ER 295).
011892] AC 125.
%" This argument may have had less weight in earlier stages of the company’s development when mandatory
accounting disclosures didn’t exist and creditors might have had little information other than par value to rely on. At
that point future creditors of the company could potentially have been prejudiced if they relied on the par value as a
measure of the capital actually subscribed. It is difficult to imagine that any creditors, present or future would rely
on par value in this way nowadays.
%8 As regards the assessment of non-cash consideration for private companies, this is not dealt with by statute, but by
the common law: the courts will not investigate the adequacy of non-cash consideration received unless it is
manifestly colourable or fraudulent: Re Wragg [1897] 1 Ch 796, 830; Hong Kong Gas Co v Glen [1914] 1 Ch 527.
2 Many assets devalue quickly (eg computers) and may have no value at a later date. In addition the “independent”
experts in this regard are repeat players in the market and will not wish to lose current or prospective clients by
acting too independently in this regard. So long as the assets are not outrageously over-valued, it is likely that the
non-cash consideration will be approved.

HayuHo-uccnepoBatenbCcKkuii yHMBepcUTeT «BbiCLLIAA LWKONA IKOHOMUKUY 5



Oaumnuana AJsi CTyJ1€HTOB U BBIMMYCKHUKOB BY30B — 2014 r.

While the capital maintenance rules within the Second Directive appear to offer more
protection to creditors, since they aim to restrict distributions to shareholders and reductions of
capital, in reality little, if any, protection is actually afforded by these rules. There are two
primary reasons for this failure. First, the Second Directive regulates distributions to
shareholders by imposing a balance sheet test. However, this balance-sheet information bears
little relation to the company’s true financial position. It is calibrated by reference to historic
contributions by shareholders, rather than by any calculation of the company’s assets or financial
needs on a going concern basis.*® Second, the distribution rules comprise only a narrow set of
circumstances in which money cannot be returned to the shareholders.®* They do not prevent
assets being distributed to shareholders in other ways, such as the payment of excessive
compensation for shareholders who are also directors of the company. In the UK directors of
private companies can avoid the rules preventing the payment of dividends out of capital by
returning capital to the shareholders by means of a share repurchase, providing the directors
declare that the company will remain solvent for twelve months. Neither do the capital
maintenance rules prevent the assets being lost in other ways, eg through poor investments taken
by directors, fraud by directors or just unfortunate market conditions.

These rules also impose burdens on companies. In relation to a reduction of capital, for
example, the need to go to court, and for the court to have regard to the creditors’ interests,™ is a
costly exercise, while the amount of protection afforded to creditors in a situation where the
company is undeniably solvent, is minimal. The evidence that the creditors’ interests are
protected is usually demonstrated by the company providing the court with evidence of a bank
guarantee for all existing debts. The rules banning public companies from providing assistance in
the purchase of their own shares are burdensome, costly and difficult to justify as a creditor
protection device.* The Companies Act 1985 is particularly problematic in this regard as it gold-
plated the Second Directive on implementation, extending this restriction to private companies,
albeit with the possibility of a whitewash procedure.

The legal capital rules also impose other costs on companies. For example, costs
sometimes arise because transactions have to be ingeniously structured so as to avoid a particular
legal capital rule, such as the ban on companies providing financial assistance for the acquisition
of their own shares.®® The legal capital rules rarely prevent transactions altogether. There are
generally ways around the rules although these often require expensive legal advice, and may

%0 Section 264 Companies Act 1985 (s 831 of the Companies Act 2006) comes closer to a new asset test
in relation to public companies.
31 1t can be argued that this is a situation that particularly merits intervention (J Armour, ‘Share Capital and Creditor
Protection: Efficient Rules for a Modern Company Law’ (2000) 63 MLR 355) since dividends may be seen as
harming only creditors whereas other kinds of losses (arising eg through poor investment decisions or unfortunate
market conditions) harm shareholders too (see n 20).
%2 In the UK there is no rule which requires the company to maintain a particular level of capital. Companies Act
1985, s 142 (implementing Art 17 of the Second Directive) merely requires the directors to call a meeting where a
serious loss of capital occurs. This is restated as Companies Act 2006, s 656. This rule is only likely to be invoked in
extreme financial distress, when the shareholders’ investment in the company has already been substantially
depleted, and therefore it offers little additional creditor protection. This may be contrasted with some other
European countries which have a rule of this kind in place. For instance, if the net assets of a Swedish company fall
below half its share capital, then the shareholders must either inject fresh equity to restore the new asset level, or
liquidate the company (see J Armour, ‘Share Capital and Creditor Protection: Efficient Rules for a Modern
Company Law’ (2000) 63 MLR 355, 371).
% This is an obligation imposed by the Companies Act 1985 on both public and private companies: Companies Act
1985, ss 135-141.
3 The prohibition “can only endanger the interests of creditors in a situation of potential insolvency, when the
directors’ duties and the provisions on fraudulent and wrongful trading are likely to be relevant”: CLR, Company
Formation and Capital Maintenance (URN 99/1145), 39.
% Financial assistance rules are best seen as an “offshoot” of the legal capital rules as they have only a limited
overlap with the idea that a company should maintain its capital.
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require court orders,* and are therefore costly in terms of both time and money. Alternatively
the costs may arise as a result of the lack of flexibility that the legal capital rules engender. For
example, the rules excluding undertakings to perform services as an acceptable form of
consideration for shares may hinder start up companies, since they impose restrictions on the
financing of those firms.

(i) Creditor protection via contract

In light of the apparent failure of the legal capital regime to provide meaningful creditor
protection, a failure acknowledged by a wide range of academics and legislators and even
accepted by the ECJ, at least as regards minimum capital requirements,® alternatives to the
current regime need to be investigated. One suggested alternative approach is that adopted by
many US states, namely that the law need not and should not regulate this issue and that to the
extent that creditors require protection this can be provided via contract. On this view, there is no
need for any protection to be provided to the creditors beyond what they might be able to bargain
for themselves. To the extent that there is a danger of abuse by the shareholders,® the adjusting
creditors have the opportunity to protect their own interests, by building in adequate interest rates
to take account of the risk of lending, by taking some form of control rights over the company to
monitor the directors’ behaviour, and by taking security to protect themselves in the event of
insolvency.

One argument against this approach is that the legal rules mimic what can be achieved
through contractual bargaining and that, because they provide a ready made solution, they reduce
transaction costs. However, there seems little evidence for this in practice,® and even if there
were, this does not present a compelling argument for retaining them as mandatory rather than
optional rules. Contract—based systems have a flexibility and adaptability which is hard, if not
impossible, to mimic in a statutory model. It is difficult to see why official lawmakers are in a
better position to supply the terms for debt instruments than the users of such instruments in
practice, and if standard terms are needed it seems sensible to leave it to the market participants
themselves to generate.

One further argument that is sometimes raised against the proposition that creditor
protection can be left to contract is the fact that only some creditors are in a contractual
relationship with the company and of those only a sub-set will have the incentive, bargaining
power and resources necessary to improve their position by taking security or by other
contractual means. However, even those that do not have the opportunity or ability to adjust,
such as trade creditors and involuntary creditors, may be able to free ride on the covenants
imposed by more sophisticated creditors. This may not always work perfectly in practice and the

%Eg companies can sidestep the distribution rules by means of a court-approved reduction of capital.
%7 Centros Ltd v Erhvervs-og Selskabsstyrelsen Case C-212/97.
% |t is questionable whether the dangers of shareholder abuse on which these rules are predicated are as acute as is
supposed. Companies who engage in behaviour which systematically harms creditors are soon going to find that
future creditors will refuse to extend credit to the company at competitive rates. This particularly applies to the
danger of asset diversion since this form of shareholder abuse is the most detectable by creditors. Borrowing is a
repeat game for companies. Although only a subset of creditors will be able to adjust their behaviour in this way,
these adjusting creditors are likely to be the most crucial to a company’s future financial success.
% Although see in this regard eg C Leuz et al, “An International Comparison of Accounting —Based Payout
restrictions in the United States, United Kingdom and Germany” (1998) 28 Accounting & Business Research 111,
and, more recentlyy, M Bradley and M R Roberts, “Are Bond Covenants Priced?”
http://repec.org/esNASMO04/up.21166.1069857472.pdf where the authors argue that dividend restrictions in state
corporate law codes in the US are associated with better credit ratings for bonds issued by firms incorporated in
those jurisdictions. However, these findings should be treated with care, not only because the results themselves
may be questioned (in the Bradley and Roberts study many codes restricted dividends but not other forms of return
of capital and so it is difficult to see how they could have any real effect) but also because even if there are some
potential costs savings via this form of collective bargaining it is not clear whether these are captured by the capital
maintenance doctrine and indeed the doctrine itself has a significant cost element (see nn 41-44 and associated text)
(for discussion see J Armour, ‘Share Capital and Creditor Protection: Efficient Rules for a Modern Company Law’
(2000) 63 MLR 355, 374).
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benefits to weaker creditorswill only arise where the contractual negotiation or creditor
monitoring processes of the adjusting creditors works effectively. Nevertheless this system
allows for the possibility of some protection for the non-adjusting creditors, and there are other
mechanisms available to protect these creditors.

As regards the involuntary creditors, compulsory insurance schemes cover the majority of
tort claims against companies, namely those arising from accidents at work and road traffic
accidents. Employees are covered by a range of employment legislation to protect them, and are
placed in the category of preferred creditors on a winding up as regards the payment of at least
some of the money owed to them. This raises an important issue. Creditors are principally in
need of protection from shareholders when the company is insolvent and the protections which
adjusting creditors can bargain for themselves are of primary benefit in the event of insolvency.
By the same token, non-adjusting creditors are most in need of protection when the company is
insolvent.

(iii) Creditor protection on insolvency

Creditor protection from the shareholders is of principal importance when the company is
insolvent. At that point there will generally be insufficient money to satisfy all the claims against
the company and the conflict between the shareholders and the creditors will be clear. However,
on insolvency the creditors are put in the driving seat and insolvency law protects the creditors
from the shareholders’ claims.

Statutory provisions are in place to ensure that the shareholders don’t undermine the
principle that creditors rank ahead of the shareholders at this point in time. The courts are also
keen to ensure that the statutory order of payment out on a winding up is not undermined. There
are numerous examples of this in insolvency cases. An interesting example of this principle at
work in a company law case is the House of Lords’ decision in Johnson v Gore Wood & Co.%° In
this case their Lordships considered whether a shareholder should be able to recover for
reflective loss ie loss which is merely a reflection of the loss suffered by the company and which
will be fully compensated if the company sues successfully to recover that loss. If the
shareholder is allowed to recover then either there will be double recovery at the expense of the
defendant or the shareholder will recover at the expense of the company. The problem can be
solved either by disallowing the corporate claim and allowing the shareholders to sue
individually or by disallowing the individual claims. The House of Lords preferred the latter
approach. As Lord Millett explained, disallowing the corporate claim would prejudice the
company's creditors if the company becomes insolvent as a result of the wrongdoing since on
insolvency it is the creditors and not the shareholders who primarily benefit from the corporate
action. To allow a corporate asset - the right to sue the wrongdoers - to be given to the
shareholders individually at this point would subvert the normal positions of creditors and
shareholders on insolvency.

On insolvency, then, the rules regulating the order of payment out on a winding up are
effective at protecting creditors from the claims of shareholders, which is the principal concern
of the legal capital rules. The priority rules are less effective at protecting the unsecured creditors
from the claims of the secured creditors on insolvency, but this is a different issue and something
which the legal capital rules do not purport to address.

Following the Enterprise Act 2002 this issue is tackled to some extent by the ringfenced
fund which redistributes some funds from the floating charge holder to the unsecured creditors.*
Other redistribution also occurs, for example assets subject to the floating charge can be used by
administrators to keep the company running for the potential benefit of all creditors.** A strong
argument has been put forward against any form of redistribution from secured to unsecured

“012001] 1 All ER 481.
* Enterprise Act 2002, s 252 inserted as Insolvency Act 1986, s 176A.
*2 Insolvency Act 1986, Sch B1, para 70. See also liquidation expenses as from 6 April 2008:
Companies Act 2006, s 1282, reversing Buchler v Talbot [2004] UKHL 9.
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creditors on the basis that the justifications for such redistribution are not made out and
redistribution simply distorts patterns of borrowing. However this issue is beyond the scope of
this paper, being outside the remit of the legal capital rules.

The suggestion is, therefore, that while the company remains solvent creditors are in need
of no special protection from the law. It is notable that at this point the law does not separate
creditors’ interests from those of the shareholders in determining the scope of directors’ duties.
Section 172 of the Companies Act 2006 does separate a number of other stakeholder groups
which require consideration by directors when determining what is “most likely to promote the
success of the company for the benefit of its members as a whole”. However, creditors are absent
from this list, and rightly so. The creditors’ primary interest in the company is the return of their
investment and while there is adequate money to pay them they have no need of additional
protection from the law.*® This changes only where the company is insolvent or on the threshold
of insolvency. Where the company is insolvent, although the creditors do need protection from
the shareholders, this protection is provided to some extent by contract, which allows some of
the creditors to protect themselves, for example by taking a fixed charge and therefore having a
proprietary claim against the company on insolvency, and that, to the extent that any additional
protection is needed (in particular for the non-adjusting creditors), this is provided by insolvency
law.

One argument that could be raised against this approach is that the definition of
insolvency is notoriously difficult and therefore it should not be used as a hard boundary
between creditor protection (in addition to contractual protection) and no creditor protection.
There is obviously a period just prior to insolvency when the creditors do become in need of
protection although formal insolvency procedures have not begun. The law recognises this grey
area already. The directors’ duty to have regard to the creditors’ interests operates when the
company is nearing insolvency™ and many of the provisions in the Insolvency Act 1986 take
account of behaviour in the period before insolvency.* If there is a concern that the boundary
between solvency and insolvency means that creditors are potentially left unprotected in this
twilight zone then it would be better to focus on providing more protection for creditors at this
time, or clarifying the definition of insolvency, rather than legislating for the entire period when
the company is solvent. However, there is a danger of over-regulation of this area.*® The
Company Law Review did consider increasing directors’ obligations to creditors. One early
suggestion was that the common law duty on directors to consider creditors’ interest at or near
insolvency should be moved further back into the solvent life of the company so that this
obligation should kick in when insolvency was merely in prospect. This was dropped due to
fears that it would have a “chilling effect” ie it would encourage directors to move too
precipitously to put companies into liquidation, and not to risk trying to trade out of their
difficulties with the attendant risk of being sued by the liquidator on the creditors’ behalf if they
failed and worsened the creditors’ position in the meantime.*” The Companies Act 2006
maintains the previous position regarding directors’ duties to creditors.*

* One gloss could be added to this: if the riskiness of the company’s business increases dramatically this will
increase the probability of default and may reduce the market value of debt claims, even if the company never in
fact does default. However, if the company remains solvent this does not impact on the creditors’ likelihood to be
repaid and so this does not seem to be an area in which the law needs to intervene.

* West Mercia Safetywear Ltd v Dodd [1998] BCLC 250.

** Eg Insolvency Act 1986, s 214, although s 214 can operate at a very late stage indeed. It may will be possible to
continue to trade long after balance sheet insolvency as long as the principal creditors continue to support the
company. See eg P Davies, “Directors’ Creditor-Regarding duties in respect of trading decisions taken in the
vicinity of insolvency” (2006) European Business Organization Law Review 301.

*® See eg B Cheffins, Company Law: Theory Structure and Operation (OUP,1997) p 540 et seq.

*" White Paper, Modernising Company Law (Cm 5553-1, July 2002) para.s 3.8-3.14.

*8 Prior to the Companies Act 2006, directors’ duties to creditors comprised a common law obligation to have regard
to the creditors’ interests when the company is insolvent or borderline insolvent (West Mercia Safetywear Ltd v
Dodd [1988] BCLC 250) and a number of statutory enactments, principally the wrongful trading provisions in s 214
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Another counter-argument is that even if the company does not become insolvent as a
result of the distributions to shareholders, the creditors’ interests can nevertheless be harmed
because the distributions do reduce the company’s net assets and therefore make it more exposed
to the risk of default. Creditors, it is argued, are still prejudiced if the risk of default increases
above that at which they priced it and if the value of their debt claim matters to them as an
asset.*® However, a restriction on the return of capital to shareholders per se is of little assistance
to non-adjusting creditors.® Although some benefits may accrue to the adjusting creditors,
because such restrictions may deter ex post actions by the shareholders® this is a group which is
in a position to protect itself by contract. It is accepted that this protection has its limits®* and
there may be some inefficiencies, in the sense of failing to maximise the expected value of
corporate assets, if such distributions are allowed. However, it may be questioned whether this
justifies the imposition of the legal capital rules in a solvent situation when these inefficiencies
are weighed against the costs of the legal capital rules themselves. The suggestion therefore is
that creditors are able to protect themselves by contract, and that creditors only need additional
protection on insolvency, at which point the insolvency rules are adequate to provide that
protection.

4. Legal capital rules in the Companies Act 2006

The Companies Act 2006 was preceded by a substantial review of UK company law. The
legal capital rules in place in the Companies Act 1985 and in the common law were carefully
scrutinised by an independent Steering Group, the Company Law Review Steering Group, as
part of this process. When this Company Law Review (CLR) was established, it had been nearly
40 years since the last broad review of company law had been carried out, by the Jenkins
Committee in 1962.> The Steering Group produced a large number of papers which considered
the issue of legal capital, either specifically, or as part of the overall package of possible
reforms>* which were then considered and further amended by the Government in its response to
these proposals.®> Many of the objections to the legal capital regime set out above were taken on
board by the CLR. As a result, the starting point of the CLR was that “creditors and potential
creditors do not any longer regard the amount of a company’s issued share capital as a
significant matter when deciding whether or not to extend credit to it**® and that the scheme of
capital maintenance measures in place at that time should be relaxed. Unfortunately, at the time

of the Insolvency Act 1986. Section 172(3) of the Companies Act 2006 embeds these obligations within the new
legislation. Section 172(3) states that the duty imposed on directors by s 172 to promote the success of the company
is subject to any enactment (eg s 214) or rule of law (the common law duty to creditors). In addition, the CLR
considered whether the duty of directors to act in the interests of the company “should be interpreted as meaning
simply that they should act in the interests of the shareholders, or whether they should also take account of other
interests, such as those of employees, creditors, customers, the environment, and the wider community”. The CLR
did not recommend this pluralist approach, but instead suggested an “enlightened shareholder value” approach
whereby directors in a solvent company would exercise their powers for the “success of the company for the benefit
of its members” but that due recognition should be given to the interests of other matters, listed in s 172(1)(a)-(f).
The company’s creditors were not included in this list however. To do so would have meant a significant shift in the
law, and would have required the directors to have regard to the creditors’ position when making decisions even
when the company is clearly solvent.
* Eg where the creditor wishes to realise the value of the loan before maturity, as with bonds, factoring of book
debts etc.
* This is because if creditors do not adjust, the optimal level of capitalisation by shareholders is zero: J
Armour, “Legal Capital: An Outdated Concept?” (2006) EBOR 5, 12.
*! Ibid, p12-13.
52 Eg there are limits to the interest rates which it is feasible to charge.
53 Report of the Company Law Committee, Cmnd 1749 (1962).
% The Strategic Framework, February 1999 (URN 99/654); Company Formation and Capital Maintenance (URN
99/1145); Developing the Framework (URN 00/656); Completing the Structure (URN 00/1335); Final Report (URN
01/942 and URN 01/943).
55 White Paper, Modernising Company Law (Cm 5553-1 and 5553-11), July 2002, and White Paper, March 2005 and
further draft clauses and explanatory material, Sept and Oct 2005.
*® The Strategic Framework, February 1999 (URN 99/654), 82.
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of the CLR, no review of the Second Directive was in prospect. As a result, the CLR was
constrained as to the legal capital reforms it could recommend. In short, while the CLR could
make significant recommendations for reform in relation to private companies, they were faced
with the political impossibility of altering the public company provisions which implemented the
Second Directive. Faced with this dilemma, in some instances the CLR recommended different
regimes for public and private companies. In relation to financial assistance therefore the CLR
recommended the end of this regime for private companies, while leaving it in place, and
substantially unchanged, for public companies.®” Unfortunately, in other areas, the constraint on
reform for public companies also led to a constraint for private companies. The most obvious
example of this is in relation to par value shares. The CLR initially stated that “the requirement
that shares should have a nominal value has become an anachronism”>® and suggested that no par
value shares be introduced, arguing that there is no reason to impose any particular limit below
which the issue price cannot fall as long as all of the proceeds of the issue are retained in an
undistributable capital account. However, the Second Directive prevents these reforms being
introduced for public companies.> As a result, these proposals were dropped altogether for both
public and private companies. The Companies Act 2006 does not contain a radical reformulation
of the rules regarding a company’s legal capital, although there is some significant de-regulation
for private companies. The rules can still be divided into those provisions that are intended to
ensure that a certain guaranteed cushion is created for creditors by ensuring that shareholders pay
a certain amount into a company (the minimum capital rules) and those which attempt to ensure
that this cushion isn’t returned to the shareholders in certain circumstances (maintenance of
capital).”

(i) Minimum capital rules

These rules come in two parts: requirements as to amount which must be invested by
shareholders before business can be commenced, “the entry price for limited liability”,** and
rules governing the measurement of the consideration provided by the shareholders for those
shares, to ensure that the proper value is received.

Following the implementation of the Companies Act 2006, companies will not have to
have an authorised share capital.®> However, the Second Directive®® requires that the initial
documentation provided by public companies without authorised share capital must state the

> Financial assistance provisions were not regarded as “strictly necessary for the maintenance of capital” (The
Strategic Framework, February 1999 (URN 99/654), 87) although it was initially only recommended that companies
should be permitted to give all kinds of financial assistance if approved in general meeting by disinterested members
and preceded by a declaration of solvency. By the Final Report this was replaced by the more radical suggestion that
the prohibition on giving financial assistance for the purchase of own shares should be abolished altogether,
although only for private companies (Final Report, (URN 01/942), para 10.6).

%8 The Strategic Framework, February 1999 (URN 99/654), 88.

%9 Art 32 of the Second Directive sets out safeguards for creditors on a capital reduction, including the right to apply
to court, something which “puts unjustifiable power in the hands of creditors” according to the CLR (The Strategic
Framework, February 1999 (URN 99/654), 84). Articles 19 and 22 of the Second Directive constrain the ability of
public companies to purchase their own shares and Article 23 prevents the implementation oft the CLRSG’s
proposals in the Strategic framework. Although there is no formal requirement in the EU Company law directives
for shares to have a nominal value, both the Second and Fourth directives require that shares have assigned to them,
if not a nominal value then at least an “accounting par” or “accounting par value”. Article 8 of the Second Directive
requires that no par value shares of public companies should not be issued below their “accountable par”. The
Second Directive therefore prevents a true no par value scheme being put in place.

% The deadline for the full implementation of the Companies Act 2006 has been extended to 1 October 2009. Many
of the legal capital measures are only due to be implemented on that long stop date, although some (eg the
provisions relation to distributions and minimum capital requirements) will be implemented on 6 April 2008. For the
full implantation schedule see www.berr.gov.uk/files/file42847.doc.

' D D Prentice, “Corporate Personality, Limited Liability and the Protection of Creditors” in R Grantham and C
Ricketts, eds, Corporate Personality in the Twentieth Century (Oxford, Hart Publishing, 1998) 99.

%2 Companies Act 2006, s 10.

% Second Directive, art 2.
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amount of the subscribed capital. The 2006 Act stipulates those occasions on which all
companies with a share capital, whether public or private, must provide the registrar with a
statement of capital, and this includes on an application to register companies (both public and
private) having a share capital.**

The Companies Act 2006 continues to impose an obligation for public companies to have
a minimum share capital of £50,000,% of which a quarter needs to be paid up.® This is a
repetition of the equivalent provision in the Companies Act 1985.6” The Companies Act 2006
introduces no changes for private companies: no minimum share capital is required for them. As
for ensuring that appropriate consideration is received in return for shares issued to shareholders,
the Companies Act 2006 continues to require that all shares have a fixed nominal value® and
that companies may not issue shares at a discount to their par value.®® Companies with share
capital can have those shares denominated in any currency or in several currencies, although to
obtain a trading certificate as a public company or to re-register as a public company, a company
must have the authorised minimum capital denominated either in sterling or in euros (but not in a
mixture of the two).”> One innovation in the 2006 Act is a new statutory procedure for all
companies to redenominate the currency of share capital without an application to the court.” It
is unfortunate that the anachronistic concept of par value is retained by the Companies Act. Par
value is a meaningless and valueless concept whose continued existence is difficult to justify,
except insofar as the Second Directive continues to require it for public companies.

In regard to shares issued for non-cash consideration, in private companies this continues
to be a matter for the directors’ business judgement,’® but in public companies the Second
Directive requires a stricter rule.”*As a result the Companies Act 1985, and now the Companies
Act 2006, requires a mandatory valuation of noncash consideration received by public
companies.”* In addition some forms of non-cash consideration, most notably an undertaking to
do work or to perform services, are prohibited altogether. A detailed report is required by an
independent valuer during the six months preceding the allotment. The report must support the
conclusion that the consideration received by the company is not less than the nominal value of
the shares plus any premium. The requirement for this report, and the detailed requirements
attached to it in the Companies Act 2006 are a repetition of the requirements of the Companies
Act 1985 without any substantive changes.

(if) Maintenance of capital

In contrast to the rules regarding minimum capital, which draw a sharp distinction
between the rules for public and private companies, in general the Companies Act 1985 imposed
the capital maintenance rules set out in the Second Directive on all companies, not just public

* Companies Cat 2006, s 10.

% Companies Act 20086, s 763, as required by Art 6 of the Second Company Law Directive (77/91/EEC).

% Companies Act 20086, s 586 (formerly Companies Act 1985, s 101) and see Second Directive, Art 9(1).

%7 Companies Act 1985, ss 117-118.

%8 Companies Act 2006, s 542 (Companies Act 1985, s 2(5)(a)). Shares can be denominated in any currency (s
542(3) although for a public company the amount needed for the authorised minimum capital must be in sterling or
euros (see Re Scandinavian Bank Group plc [1988] Ch 87).

% Companies Act 2006, s 580 (Companies Act 1985, s 100); Ooregum Gold Mining Co v Roper [1892] AC 125.
This is a requirement of the Second Directive, art 8(1).

" Companies Act 2006, s 765(1).

" bid., s 622-628.

"2 Re Wragg [1897] 1 Ch 796.

" The Second directive was amended in 2006 in relation to the rules regarding the assessment of
noncashconsideration received in consideration for the issue of shares in public companies: Adoption of the
amendment of the second company law directive (July 2006) available at
http://ec.europa.eu/internal_market/company/capital/index_en.htm. DBERR (formerly the DTI) has no plans to
implement these changes into UK legislation at the present time.

" Companies Act 2006, s 593 (Companies Act 1985, s. 103). There are exceptions eg for bonus issues and most
types of takeovers and mergers (Companies Act 2006, ss 593-595, formerly Companies Act 1985, s 103). For the
procedure, see Companies Act 2006, ss 596-597 (Companies Act 1985, ss 108- 109).
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companies. Although some concessions were made for private companies’ the restrictions
placed on private companies regarding the management of their legal capital under this regime
remained substantial. Changes introduced by the Companies Act 2006 have relaxed the
restrictions placed on private companies very considerably. The most obvious example of this is
the changes to the rules regarding financial assistance. Under the Companies Act 2006, public
companies continue to be faced with a prohibition on the giving of financial assistance for the
purchase of their own shares in almost identical terms to that under the Companies Act 1985,
despite some substantial problems with the sections as drafted,”® and some significant
recommended reforms. The 2006 Act continues to be wider in scope in this respect than the
Second Directive requires.”” However, the ban on the giving of financial assistance no longer
applies to private companies.”

As regards reductions of capital, the Companies Act 2006 retains the court-approved
reductions of capital for both public and private companies, which were found in the Companies
Act 1985, and which the CLR felt put “unjustifiable power in the hands of creditors”’®. Section
641 of the Companies Act 2006 allows for both public and private companies to reduce their
capital by way of a special resolution which is subsequently confirmed by the court. Creditors
are entitled to object to the reduction where their interests may be adversely affected, such as
where the reduction involves a repayment to shareholders rather than merely cancelling share
capital which is unrepresented by a company’s available assets. If creditors interests are not
properly dealt with in a reduction the court has a discretion whether to confirm a reduction of
capital or not. These provisions mirror those contained in the Companies Act 1985. The
Companies Act 2006 does introduce a new method of reducing capital for private companies, by
way of a special resolution coupled with a solvency statement from the directors. The CLR
initially recommended that this method should replace the court approval method for private
companies, although this recommendation was later dropped.?’ The CLR also recommended that
public companies be allowed to reduce their capital on this basis, without having to seek court
approval.®

Compliance with the Second Directive requirement that creditors whose claims antedate
the publication of the decision to reduce capital should be entitled to have a right to obtain
security for their claims would have been achieved by providing creditors with the opportunity,
at their initiative, to challenge a reduction in court. However, the government decided against
introducing this change for public companies. The contents of the solvency statement required

"> Eg, in relation to financial assistance, a whitewash procedure (Companies Act 1985, ss 155-158) allowed private
companies to bypass the general prohibition on the giving of financial assistance (Companies Act 1985, ss 151-153)
in some circumstances.
’® For example, there has been no attempt to either clarify or replace the “principal purpose” exemption stated in s
679(2) (see Brady v Brady [1989] AC 755).
"7 Eg the Second Directive does not expressly require the prohibition of assistance given after the acquisition. The
2006 Act does not confine the prohibition on financial assistance to post-transaction financial assistance given
pursuant to pre-acquisition understandings or arrangements to give posttransaction financial assistance and instead
retains a prohibition on financial assistance given for the purpose of reducing or discharging a liability incurred for
the purpose of an acquisition of shares, whether or not it is given pursuant to a pre-acquisition understanding or
arrangement (s 679(3)).
"8 Since the rules on maintenance of capital continue to apply to private companies there is a danger that some
corporate actions that would have infringed the ban on financial assistance will remain unlawful notwithstanding
this repeal because they are contrary to the maintenance of capital regime. The Government has agreed to make it
clear in a saving provision under s 1296 Companies Act 2006 that the removal of the prohibition on private
companies giving financial assistance for the purchase of own shares will not prevent private companies entering
into transactions which they could lawfully have entered into under the whitewash procedure (Lord Sainsbury,
Hansard, HL Vol 686, cols 443-444 November 2, 2006).
" The Strategic Framework, February 1999 (URN 99/654), 84.
8 Company Formation and Capital Maintenance (URN 99/1145) para 3.27; Completing the Structure (URN
00/1335) para 7.9.
81 Company Formation and Capital Maintenance (URN 99/1145) para 3.27-3.35.
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for a reduction of capital are almost identical to those of the statutory declaration or statement
that used to be required of directors under the now repealed private company financial assistance
“whitewash” procedure,® although the statutory statement for a reduction of capital does not
need to be accompanied by an auditors’ report.® There are also close similarities between this
statement and that required of directors in the procedure whereby private companies can
repurchase their shares from capital. The statement must be made by all directors and the
directors must take account of prospective and contingent liabilities of the company. Making a
statutory statement without having reasonable grounds for the opinions expressed in it is a
criminal offence for which the maximum penalty is imprisonment for up to two years. Although
this procedure offers a measure of deregulation for private companies, there are many reasons,
both presentational and practical, why private companies will still follow the more cumbersome
and expensive court approval route. These include the desire to draw as complete a line as
possible under a particular change of share capital, the desire to obtain the court’s approval for
an unusual reduction,® in circumstances where the directors are faced with a difficulty in
forming the opinion required for the solvency statement, or to access the more generous
provisions regarding subsequent distributions of the reserve which attach to reserves arising from
a court approved reduction of capital.®> There has been some general de-regulation of the ability
of directors of companies to manipulate the share capital of the company. These are generally
creditor-neutral.

Under Companies Act 2006 directors of private companies with a single class of shares
will have authority to allot shares of that class unless the articles prohibit them from doing so,
whereas the directors of public companies, and private companies with more than one class of
shares can only allot shares if they are authorised to do so by the articles or a resolution of the
company. Furthermore directors of a private company with only one class of shares can now be
given power by the articles or by a special resolution to allot shares without complying with the
statutory pre-emption provisions. Pre-emption offers can now be communicated to shareholders
electronically. For convenience, Companies Act 2006 clarifies that the powers to alter capital,
whether by increasing capital through the allotment of new shares, reducing share capital in
accordance with Chapter 10 of the 2006 Act, or subdividing and consolidating share capital, do
not now have to be exercised by the company in general meeting, although their exercise must be
authorised by a resolution by the members. In practice this means that private companies can
make use of the statutory written resolution procedure and public companies can make decisions
by the Duomatic principle,®® although given that this principle demands unanimity it is of use
only in very small companies and therefore is unlikely to be of much assistance for most public
companies. In the Companies Act 2006, the starting point for maintenance of capital issues
continues to be that any form of distribution of corporate assets to shareholders is prohibited
except where the value of the distribution is less than that of the assets available for distribution.
Distributable profits continue to be the company’s “accumulated realised profits...less its
accumulated realised losses™’. The definition of “distribution” continues to be broad, including
not only dividend payments but also the redemption or repurchase of shares. The central idea is
that capital must not be returned to the shareholders. As discussed above, the UK’s interpretation

82 Companies Act 1985, s 155.
% Ibid, s 643.
8 A company proposing to reduce its share capital to zero must ask the court to confirm the reduction: s 641(2)
8 Where the reduction is confirmed by court, reg 9 of the draft Companies (Shares, Share Capital and Authorised
Minimum) Regulations 2007 makes the reserve distributable and also makes the reserve a realised profit except to
the extent that the court provides otherwise. Where the reduction follows a solvency statement reg 9 makes the
reserve distributable only to the extent that it is treated as a realized profit.
8 It was doubtful whether the Duomatic principle applied to eg s 121 Companies Act 1985 because that section
specifically referred to the powers conferred by that section being exercised by the company in general meeting.
This wording is removed in the Companies Act 2006 see eg s 618(3).
8 Companies Act 2006, s 830 (Companies Act 1985, s 263(3)).
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of capital under the Companies Act 1985 was wider than strictly required by the Second
Company Law directive and included any share premium and capital redemption reserve.®® The
Companies Act 2006 makes no change to the rules regarding the treatment of the share premium
account in this regard.® Although the position regarding capital redemption reserves is the same,
namely that such reserves are not distributable, the Companies Act 2006 makes provision for this
position to be reviewed by the Secretary of State in the future.® As regards dividend payments,
the provisions in Part 23 of the Companies Act 2006 broadly restates the substance of Part VIII
of the 1985 Act, although the opportunity was taken to reorganise and reword some of the
sections. One innovation is the treatment of distributions in kind. Section 845 of the Companies
Act 2006 is intended to remove doubts raised by the decision in Aveling Barford Ltd v Perion
Ltd® regarding when a transfer of an asset to a member amounts to a distribution. This is a
useful provision but hardly amounts to a substantive change of the provisions regarding
dividends.

Redemptions and repurchases of shares continue to be permitted.®” The Companies Act
2006 introduces some relaxation regarding the terms and manner of redemption, as
recommended by the CLR.* As a result Companies Act 2006 allows the directors of both public
and private companies to determine the terms and manner of the redemption if they are
authorised to do so under the articles or by an ordinary resolution. The issue of redeemable
shares by private companies no longer requires the prior authorisation in the articles™ although
this requirement remains in place for public companies. The terms of redemption no longer have
to provide for payment on redemption. Likewise, the Companies Act 2006 does not require a
company proposing to purchase its own shares to have the authority to do so in its articles.
Otherwise, the procedure for redemptions and repurchases under the Companies Act 2006
follows broadly the same form as existed under the Companies Act 1985. Redemptions and
repurchases must still be funded out of distributable profits or a fresh issue of shares in order not
to reduce share capital although private companies continue to be allowed to repurchase shares
out of capital in some circumstances.

5. The future

In Europe, there has recently been a shift away from the view that creditors need statutory
protection during the solvent life of the company and that detailed legal capital rules are the way
to provide that protection. There has been strong academic support for a relaxation of the legal
capital rules for some time, within the UK and beyond. This support has now spread beyond the
academic community. There have been a number of strands to this development. First, the
European Commission’s Action Plan for Company Law marked a shift away from the role of
company law at the European level being the protection of those who deal with companies in
favour of an approach based on business efficiency and competitiveness.”® Within this new
approach creditor-protection devices can still be retained if they are necessary on the grounds of
efficiency and competitiveness, but as we have seen, the current legal capital regime is hard to
justify on this basis, and indeed can on one level be said to be hampering European
competitiveness when compared to other jurisdictions, notably the US.%® Second, the ECJ in

8 Companies Act 1985, ss 130(3), 170(4).
% The Companies Act 2006 does make some changes to the way in which companies can deal with share premiums,
but these amount to a restriction of companies’ flexibility: s 610.
% Companies Act 2006, s 654.
%1 11989] BCLC 626.
% Companies Act 2006, ss 684-689 (Companies Act 1985, ss 159-160) as regards redemptions of shares and
Companies Act 2006, ss 690-708 (Companies Act 162-169A) as regards purchases of own shares.
% Eg The CLR recommended that there be a relaxation of s 160(3) Companies Act 1985 which
required the terms and manner of redemption to be fixed by the articles (Final Report, (URN 01/942) para 4.5).
% It will still be possible to use the articles to exclude or restrict the use of redeemable shares: s 684(2).
% Modernising Company Law and Enhancing Corporate Governance in the European Union, COM (2003) 284.
% Eg the fact that UK plcs cannot accept services as consideration for the payment of shares is said to be detrimental
to high tech start ups: Enriques and Macey , (supra n 11) 1195
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Centros® were clear that there was no unique value in the legal capital rules as a creditor
protection device. As discussed, the Centros decision has led to a substantial numbers of
entrepreneurs living and trading on the continent establishing private companies in the UK in
order to take advantage of the comparatively more relaxed capital regime for private companies
in the UK. In turn this has led to a process of negative harmonisation and a relaxation of capital
maintenance regimes in Europe.

In the UK the Government has unequivocally stated its support for more flexibility than
Is permitted by the Second Directive and there has been a re-examination of the function and role
of the Second Directive at European level.®® At the heart of the recommendations for change put
to the Commission was that the payment of dividends and other distributions would be based on
a solvency test, possibly combined with something akin to section 214 of the Insolvency Act
1986 on a European wide basis. A solvency test has some significant attractions when compared
to the present legal capital system, and would bring the EU in line with the trend in other
industrialised economies.” However, the proposals put forward by the Commission for the
amendment of the Second Directive were more limited in scope that these suggested reforms.
The resulting amendments do allow a relaxation of the rules governing the need for an expert
valuation when non-cash consideration is received by public companies in exchange for its
shares,*® a relaxation of the rules governing financial assistance,'* and a relaxation as regards
the rules regarding a public company’s ability to purchase its own shares. 2

However, the suggested solvency based approach was not pursued at this point. The
review of the Second Directive at European level has not ended there. A study on an alternative
to the capital maintenance system of the Second Directive was launched by the European
Commission in September 2006, and has now been published. In addition, in a document
published in July 2007 the Commission seems to contemplate more radical reform of the Second
Directive than has occurred to date. The Commission puts forward two different possible models
for how to proceed with a number of company law directives, including the Second Directive,
one of which would involve a dismantling of those directives so that the remit of EU regulation
in those areas “should be reduced to those legal acts specifically dealing with crossborder
problems”. This is based on a consideration of the costs that the legal capital measures currently
entail and an appreciation that a rigid, harmonised European framework might sometimes appear
to be more of an impediment to innovation than a benefit for the Internal Market. As Charlie
McCreevy, European Commissioner for the Internal Market and Services has said: in the
ownership structure of the share capital of companies. This possibility should be subject to

Centros Ltd v Erhvervs-og Selskabsstyrelsen Case C-212/97.

% The idea that the Second Directive should be amended was first raised as part of the “SLIM” initiative (European

Commission, Simpler Legislation for the Single Market (SLIM): Extension to a Fourth Phase, SEC (1998) 1944,

Brussels, 16 November 1998). It was later added to the agenda for the Commission’s High Level Group of

Company Law Experts (Report on a Modern Regulatory Framework for Company Law in Europe, Brussels, 4

November 2002).

% Eg Some states in the US (most notably Delaware), New Zealand, Australia.

190 Birective 2006/68/EC para 3 states: Member States should be able to permit public limited liability companies to

allot shares for consideration other than in cash without requiring them to obtain a special expert valuation in cases

in which there is a clear point of reference for the valuation of such consideration. Nonetheless, the right of minority

shareholders to require such valuation should be guaranteed.

191 Directive 2006/68/EC Para 5 states: Member States should be able to permit public limited liability companies to

grant financial assistance with a view to the acquisition of their shares by a third party up to the limit of the

company’s distributable reserves so as to increase flexibility with regard to changes

192 Directive 2006/68/EC para 4 provides: Public limited liability companies should be allowed to acquire their own

shares up to the limit of the company’s distributable reserves and the period for which such an acquisition may be

authorised by the general meetings should be increased so as to enhance flexibility and reduce the administrative

burden for companies which have to react promptly to market developments affecting the price of their shares.
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safegualr(%s, having regard to this Directive’s objective of protecting both shareholders and third
parties.

The Commission has invited comment on whether the rules on the capital of public
limited companies or at least the capital maintenance system of the Second Directive should be
repealed entirely or in parts. The idea that the EU would concern itself with cross border issues
but retreat from a more general role in capital regulation is a welcome one. It would allow all
Member States to decide how to regulate this issue for themselves. In the UK this would open
the way for the present legal capital regime to be dismantled for both private and public
companies. In terms of creditor protection, a division could then be drawn between the position
for solvent companies and the position regarding insolvent companies. As discussed the
insolvency rules are effective at protecting the creditors against the claims of shareholders once
the company is insolvent, although some thought may be needed as to whether the creditor
protection in the twilight zone just prior to insolvency is sufficient. In the UK, directors’ duties
already impose an obligation to take account of creditors’ interests when the company is nearing
insolvency, and provisions such as section 214 of the Insolvency Act 1986 already operate in this
period. The UK is better placed than many other Member States in this regard. Indeed, the
Winter Group suggested a wrongful trading provision akin to section 214 would be desirable
throughout Europe should a solvency statement based system be put in place.'®

It is sometimes suggested that the rules relating to piercing the corporate veil need to be
reconsidered in order to allow the creditors on insolvency to claim from the shareholders above
and beyond the limit of their contributions to the company. These arguments are not concerned
with the need to ensure that the creditors rank ahead of the creditors on a winding up but rather
they question whether it is acceptable to undermine the concept of limited liability in some
circumstances. The strongest arguments in favour of additional veil piercing are made in relation
involuntary creditors. Yet, in the UK compulsory insurance covers the majority of tort claims
against companies, namely those arising from accidents at work and road traffic accidents.'®® As
regards other forms of tort claim, the victims who claim against companies that subsequently
become insolvent are in no worse position than those victims with claims against individuals
who are unable to discharge the judgement debt. There is no good justification for altering the
veil piercing rules in the UK. So, even if some creditors are not protected against other creditors
on insolvency, they are nevertheless protected against the possibility of shareholders ranking
ahead of them, which is all that the legal capital rules aim to prevent. As regards the position
when the company is undeniably solvent, the argument advanced here is that the justification for
the legal capital rules being in place to protect creditors at this point cannot be sustained. Even if
some benefit to some creditors can be ascertained as resulting from these rules, which is
debatable, the costs of the legal capital regime are likely to far outweigh any potential gain. It is
therefore preferable to leave the creditors to protect themselves by contract, where they are in a
position to do so.

Some protection may flow to the non-adjusting creditors as a result of free-riding but
even if no such protection is present, it is difficult to appreciate why this group is in need of
protection while the company remains indisputably solvent, and in any case this group gains no
appreciable protection from the legal capital rules. Solvent companies should therefore be left

108 Speech on “Simplification of the business environment for companies at Public event on Better
Regulation/Simplification of Company Law with the Portuguese Ministry of Justice, Lisbon, 13 September 2007
available at
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/07/527 &format=PDF &aged=0&Ian
guage=EN&guilLanguage=en.
104 The Report of the High Level Group of Company Law Experts, A Modern Regulatory Framework for Company
Law in Europe (‘Winter Group, Report’) ch IV. It is available via
http://europa.eu.int/comm/internal_market/en/company/company/modern/#framework
195 Employers’ Liability (Compulsory Insurance) Act 1969; Road Traffic Act 1988; Third Parties (Rights Against
Insurers) Act 1930.
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unconstrained by the legal capital rules as regards the manipulation of their own capital. The
minimum capital rules for public companies should be removed. There should be an end to par
value shares for all companies. Distributions of capital, including dividend payments, reductions
of capital, repurchases and redemptions should be dealt with for both private and public
companies by way of a solvency-based approach ie providing the company is able to pay its
debts for the foreseeable future the directors should be free to make distributions to shareholders,
or to manipulate the company’s capital in other ways, subject only to the constraints set out
below. Financial assistance provisions for public companies would also become open to reform,
with the possibility of a solvency based rule governing this issue also. That is not to say that
constraints would not exist. Directors would be constrained by the need to gain shareholder
approval for the measures and by the need for the directors to comply with their directors’ duties
in proposing and carrying out the measures (ie a standards based approach). In relation to plcs
the market will act as a constraint on the company’s management. In particular the institutional
shareholders within the UK have the potential to act as an important check and balance on
management action.

A solvency test approach has already been adopted elsewhere to deal with these issues,™®
and was recommended by the CLR and by the Winter Group. It has already been adopted in the
UK to deal with specific aspects of legal capital regulation.'®” However, in order for this
approach to be a successful tool in regulating company capital on the wholesale basis set out
above it will need careful application. The solvency test itself needs to be carefully defined.
What is needed is a test that requires directors to reach a view that for the reasonably foreseeable
future, taking account of the company’s expected prospects in the ordinary course of business, it
could reasonably be expected to meet its liabilities. The test of solvency currently adopted by the
Companies Act 2006, in relation to repurchases of shares out of capital by a private company is a
good starting point. This test requires the directors to form an opinion about the company’s
ability to pay its debts at the time of making the solvency statement, and to look forward over the
coming twelve months in order to determine whether the company will be able to pay its debts as
they fall due over that period (or to pay its debts in full if it is wound up within that period). This
test rightly requires directors to take account of “contingent and prospective” liabilities in
addition to existing liabilities making this assessment. However, it is generally accepted that
directors do not need to consider extraordinary transactions. Drawing this line may not always be
straightforward. In order to satisfy the requirement for the formation of an opinion on the ability
of the company to pay its debts directors would have to make sufficient inquiries into the
financial affairs of the company to satisfy themselves that the statement can be honestly made.'%®
A difficult issue is also whether this solvency statement by the directors should be audited. Of
the two examples of the solvency statement method at work within the Companies Act 2006 one
does require the statement to be audited and the other does not, despite initial recommendations
of the CLR to this effect. In practice this distinction is unlikely to be significant since directors
are always going to want to get the advice of the company’s auditors before making a solvency
statement and therefore the auditors will be liable both contract and tortiously if they act
negligently. Therefore, although the auditors may not be liable on the face of the statute for
negligent advice, the auditors will almost certainly be joined in any action against the directors
arising from an inaccurate solvency statement.

The second important component of an effective system based on a solvency statement
method is to ensure that directors are made suitably accountable for their solvency statements.

106 1n some states in the US (eg Delaware), New Zealand and Australia.
197 Eq as regards the procedure whereby private companies can repurchase their shares from capital (Companies Act
2006, ss709-723, Companies Act 1985, ss 171-177) and the method by which private companies can reduce their
capital without going to court (Companies Act 2006, ss 642-644).
198 See In A Flap Envelope Co Ltd [2004] 1 BCLC 64 where this test was established in relation to the statutory
declaration of solvency for the purposes of the whitewash test in s 155 Companies Act 1985 and see Companies Act
2006, s 714(3) which specifically requires directors to make inquiries.
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Again the solvency statement test currently set out in the Companies Act 2006 provides a
starting point. All directors are required to make the statement. Any directors unhappy about
making the statement would have to resign or be removed from office before the procedure could
be used.'® If the directors make a solvency statement without having reasonable grounds for the
opinions expressed in it, then every director in default commits a criminal offence. The difficulty
with imposing a criminal sanction is that, although the aim of imposing criminal liability has the
effect of focusing the directors’ minds on the issue at hand, over-penalising this issue may not
achieve the desired effect. In relation to the criminal liability imposed for breach of the financial
assistance provisions for example, the view has tended to be that this is an over-penalisation of
the issue and it is the civil consequences of breach which tend to be focussed on in practice. If
criminal provisions are rarely or never enforced it may be questioned how much deterrent effect
they will in fact have. An alternative mechanism would be to adopt an approach similar to that in
relation to section 214 Insolvency Act 1986 whereby “the court ... may declare that [the
director] is to be liable to make such contribution (if any) to the company’s assets as the court
thinks proper”.® However, this liability is not without difficulty either. Often directors of
insolvent companies will have few personal assets available to satisfy such claims, either
because they have invested their personal wealth into the company or because they have been
carefully advised to place their assets elsewhere to protect them. To the extent that D & O
insurance is available to fill the gap the cost of such insurance falls on the company, and will
presumably be passed on to the shareholders and creditors, ie those whom the protection is
intended to benefit, and to the extent that payments are made out of insurance policies rather than
the directors own pockets, the deterrent effect of such liability must be weakened. Of course
liability under the Company Directors Disqualification Act 1986 will potentially fall on the
directors for their behaviour but it is unclear whether this will, of itself, provide the deterrent
required.

The third important component of such a system is to ensure that effective mechanisms
for the recovery of wrongful payments are put in place. The current solvency tests in place
within the Companies Act 2006 do not provide a good basis for the determination of this issue.
The Companies Act 2006 is silent on the civil consequences of a distribution to shareholders
paid consequent upon a false or inaccurate solvency statement. There is case law to the effect
that an unlawful return of capital is void™'! and this is so even where the failing is purely
procedural, so it is likely that a flawed solvency statement would invalidate a distribution in a
similar manner. In addition the common law has established that the responsible directors are in
breach of their duties to the company.**? However, in order for the solvency statement method to
operate as an effective way of protecting the company’s capital, an effective system of ensuring
that the wrongful payments are returned to the company should be put in place. The present
position regarding dividends is clear: recipients are only liable to repay if they know or have
reasonable grounds for believing that the payment is made unlawfully.™** Recipient liability for
other forms of distribution to shareholders is dealt with by the common law, but the position is
the same. This seems to be an inappropriate way of dealing with this issue. There should be strict
liability on those receiving wrongful payments, requiring those payments to be returned, with
relief only if the recipients are in good faith, they have changed their position and if it would be
unfair to insist upon recovery. There are strong theoretical arguments in favour of such an

199 If such a resignation is done merely for the purposes of the resignation and the individual continues as a de facto

director then this might call into question the validity of the solvency statement procedure: In A Flap Envelope Co
Ltd [2004] 1 BCLC 64 (in relation to s 155 Companies Act 1985).
19 Insolvency Act 1986, s 214(1); Re Produce Marketing Consortium Ltd (No 2) [1989] BCLC 520.
11 MacPherson v European Strategic Bureau Ltd [2000] 2 BCLC 683.
12 Aveling Barford Ltd v Perion [1989] BCLC 626.
13 Companies Act 2006, s 847(2). This means knowledge of the facts giving rise to the contravention. It is not
necessary for the recipients to appreciate that the payment involves a contravention of the Companies Acts: It’s A
Wrap (UK) Ltd v Gula [2006] BCC 626.
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approach rather than the present knowledge-based system which results in very few payments
being recovered from the shareholders in practice. There are also strong policy arguments
available to support this approach, since the purpose of these rules is creditor protection and that
Is best served, if the rules are breached, by ensuring that the wrongfully paid sums are returned to
the company for the benefit of the creditors. It is notable that in other jurisdictions that have
adopted a solvency based approach, a much tougher statutory approach towards recipients of
wrongful payments has been adopted than is present in the UK system.***

2)BbiOepuTe cpeau NpelioKeHHbIX 0TBETOB OWH NPAaBUJIbHbII 0TBET M 3alUTPUXYHTe
COOTBETCTBYIOIIMI eMy 0Ba/1 B 0/1aHKe OTBETOB Ha Nlepece4eHNH HoMepa BOIpoca 1
HOMeEpa OTBeTA.

1. K o0bexTaM rpaiaHCKuX MPaB OTHOCHTCH:
1) paboThI

2) yCIyTH

3) uHbopMarys

4) Oe3HaIMYHBIC ICHEKHBIC CPEICTBA

5) MPaBUJILHOTO OTBETA HET

2. Ilox yObITKAMM NOHMMAKOTCS
1) pacxoipl Ais BOCCTAaHOBJICHHS HApYIICHHOrO TIIpaBa, yTpara WU TOBPEKICHHUE
MMYILIECTBA, HEMOJIYyYEHHBIE JOXOIbI
2) pealbHBIH yIIepO U yIyIIeHHAs BBITO/1a
3) TombKO peasbHBIi yepo
4) TOJNBKO YIyIIEHHAs BHITO/1a
5) mpaBUIILHOTO OTBETa HET

3. HHBeCTHIIMOHHBIM TOBAPUIIECTBOM SIBJISIETCS

1) co37aHHas IBYMS WK OoJiee IMIIaMu KOMMEpUecKasi OpraHu3aiusi, B ypaBjieHUU
JIEATETbHOCTHI0O KOTOPOU MPUHUMAIOT YYacTHE YYACTHUKH MApTHEPCTBA, a TAK)KE UHBIE JINIIA B
npezenax u B 00beMe, KOTOphIe TPETyCMOTPEHBI COTTIallieHueM 00 yIpaBIeHUU

2) CO3/1aHHas ABYMs WU OoJiee TUIIaMu KOMMEpUecKasi OpraHu3alus, B yIpaBJIeHUN
JESATeTLHOCTHI0 KOTOPOM MPUHUMAIOT YIaCTHE YYACTHUKH MapTHEPCTBA, B MOPSIJIKE,
MPEyCMOTPEHHOM COTJIallIeHHeM 00 yIpaBlIeHUU

3) COTJIAIICHHE IBYX WJIM HECKOJIBKO JIUII, KOTOPBIE O0S3YIOTCSI COSTMHUTH CBOM BKJIAIIBI U
OCYIIECTBIISITh COBMECTHYIO MHBECTHIIHOHHYIO JIEATEIHHOCTh 0€3 00pa30BaHUs IOPUIHMUECKOTO
JUTA JJTS U3BJICYCHUS TPUOBLTH

4) COTJIAIIIEHUE JIBYX MJIM HECKOJIBKO JIUI, KOTOPBIE O0S3YIOTCS COSIMHUTH CBOU BKIIAIBI U
OCYIIECTBIISATh COBMECTHYIO JIEATEILHOCTh 0€3 00pa30BaHUs IOPUIMIECKOTO JIUIA JITIS
W3BIICYCHHUSI PUOBLITH.

5) MPABWIBHOTO OTBETA HET

4. Kommepueckasi TaiiHa B COOTBETCTBHH C IeHCTBYIOIIHMM 3aKOHOATE/IbCTBOM— 3TO
1) CBEJICHUSI, IMEIOIINE KOMMEPUYECKYIO [IEHHOCTh
2) CEKpET MPOM3BOACTBA

14 Eg New Zealand see Companies Act 1993, s 56(1).
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3) PEXUM KOH(DUIEHIINAIBHOCTH HH(OPMALIUHY, TTO3BOJISIOLIUN ee 00J1aAaTeN0 yBeTUYUTh
JIOXO0JIbI, N30€XKaTh HEONPABIAHHBIX PACX0JIOB, COXPAHUTH IMOJIOKCHHIE HA PHIHKE TOBAPOB,
paboT, yCIIyT WK MOITYYUTh HHYI0 KOMMEPYECKYIO BBITOLY;

4) O00BEKT MHTEIUICKTYaTbHOW COOCTBEHHOCTH

5) MIPaBUJIBHOTO OTBETA HET

5. K ocnopumoii caejike OTHOCHTCS:

1) C/IeTIKa, HapyIIaromas TpeOoBaHMsI 3aKOHA WITM HHOTO TIPABOBOTO aKTa M MMOCATA0IIAs Ha
yOIMYHbIE HHTEPECHI

2) c/eliKa, COBEpIICHHAsi C IIeJIbl0, 3aBEIOMO  IPOTMBHOM  OCHOBaM  IPaBONOPSIKA
WIH HPABCTBEHHOCTH

3) CZeJIKa, COBEpILICHHAs C HAPYIIIEHUEM 3aMpeTa Ui OTPpaHUUYEHUS] PaCIOPSKEHUS
MMYIIECTBOM, BBHITEKAIOIIUX U3 3aKOHA

4) CZeJIKa, COBEpIICHHAs FOPUINYECKUM JIUIIOM B TPOTUBOPEUHH C LIEJISAMH JI€ITEITbHOCTH,
OTIpeIeIEHHO OTPAaHUYECHHBIMH B €T0 YUPEAUTEIbHBIX TOKYMEHTAX

5) MIPaBUJIBLHOTO OTBETA HET

6. CymecTBeHHBIMH SIBJISIIOTCS YCJIOBHS J0T0OBOpA:

1) O IpeaAMETE AOroBopa, O LEHE, a TAKIKE YCIIOBUA, KOTOPBIC HA3BAHLI B 3dKOHC U APYTHUX
IMPAaBOBBIX AKTaX KaK CYIIECCTBCHHBIC JIsI AOTOBOPAa JAHHOT'O BUa
2) yCJI0BUA, KOTOPBIC HA3BAHBI B 3dKOHC HJIM HHBIX IPABOBBIX AKTAaX KaK CYHICCTBCHHBLIC

YT HEOOXOMMBIE JUIsl IOTOBOPOB JTAHHOTO BHIA, YCIOBHS O NPEIMETE J0T0BOpa, a TAKKE BCE
TE YCJIOBHSI, OTHOCHTEIILHO KOTOPBIX M0 3asIBICHUIO OJTHOM U3 CTOPOH JOJKHO OBITh IOCTUTHYTO
COTJIallIeHHe

3) 0 TIpeaMeTe JO0TOBOPA, YCIOBHS, KOTOPHIE HAa3BaHBI B 3aKOHE KaK CYIIECTBEHHBIC WU
HEOOXOIMMBIE JIJISl IOTOBOPOB JIAHHOTO BH[IA, & TAK)KE BCE T€ YCJIOBHUS, OTHOCUTEILHO KOTOPBIX
10 3asBJICHHIO OJTHOI M3 CTOPOH JIOJKHO OBITh JOCTUTHYTO COTJIAIICHHE

4) MIPaBUIILHOTO OTBETA HET

7. JloBepeHHOCTh, B KOTOPOI He YKAa3aH CPOK ee el CTBUSA

1) JEUCTBYET B TEYEHHUE OJJHOTO TOJ1a CO IHA €€ COBEPILICHUS
2) NEUCTBYET B TEUEHHE TPEX JIET CO JIHS €€ COBEPLICHUS

3) HUYTOKHA

4) oCIiopuma

8. He siBasiercst cnoco0oM o0ecredeHus 003aTe/IbCTBA:

1) 3aJI0T

2) OaHKOBCKasi TapaHTHUs
3) 3aJ1aTOK

4) MOPYYUTETHCTBO

5) OTIITUOH

9. Xo3s1iicTBEeHHBIM MAPTHEPCTBOM SIBJISIETCS .

1) CO3aHHAas JBYMsI MU OoJiee JUIlaMu KOMMepUecKasi OpraHu3alus, B yrpaBieHUN
JIEATEIbHOCTBI0 KOTOPOU IPUHUMAIOT Y4aCTUE YYACTHUKH IIAPTHEPCTBA, @ TAK)KE UHBIC JINLA B
npejenax u B 00beMe, KOTOpbIE NPelyCMOTPEHBI COTTIallleHuEM 00 YIIPaBICHUH

2) COo3JlaHHas IByMs WK OoJiee TMI[aMi KOMMepYecKasi OpraHu3alus, B ypaBIeHUU
JESATEIIBHOCTBIO KOTOPOY IPUHUMAIOT y4acTHE YYACTHUKH ITAPTHEPCTBA, B MOPSIKE,
IPEIyCMOTPEHHOM COTJIALIICHHEM 00 YIpaBIeHUU
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3) COIJIallIEHUE JIBYX MUJIM HECKOJIBKO JIUIL, KOTOPbIE 00S3YIOTCS COSMHUTH CBOU BKIIAAbI U
OCYIIECTBIISITh COBMECTHYIO MHBECTHIIMOHHYIO IEATEIHLHOCTh 0€3 00pa30BaHUS FOPUINIECCKOTO
T JUIsl U3BJICUEHUS TPUOBLIH.

4) COTJIAIICHHUE JIBYX WJIM HECKOJIBKO JIUILI, KOTOPbIE O0S3YIOTCSl COCIMHUTH CBOM BKJIAJbl U
OCYIIECTBIISITh COBMECTHYIO JI€ATEILHOCTh 0€3 00pa30BaHUsI FOPUIMUECKOrO JIMIA IS
U3BJICYCHHUSI IPUOBLITH.

5) MIPaBWJIBHOTO OTBETA HET

10. MozxkeT Jii OBITH 3aNpeeHo J0roBoOpoM NpekpaiieHue 00s13aTeIbLCTB 3a4eTOM
1) na

2) HET

3) Jia, €CIJIA 3TO IPETyCMOTPEHO 3aKOHOM

11. CepBHUTYT — 3TO

1) IIPEUMYLIECTBEHHOE IPaBO MPHUOOPETEHUS HEIBUKUMOT0 UMYIIECTBA
2) MIPEUMYIIECTBEHHOE MPAaBO MPUOOPETEHUSI IBUKUMOTO UMYILIECTBA
3) IIpaBO 3aCTPOUKHU

4) IIPaBUJILHOI'O OTBETA HET

12. JlukBuaauus HOPUIAYECKOr0 JULA CYNUTAETCS 3aBEPLICHHOI, a IOPUANYECcKoe JULO -
NPEKPATHBIIMM CYIIeCTBOBAHHE:
1) ¢ MoMeHTa BHECEHHs1 00 3TOM 3alUCH B €AMHBINA rOCYapCTBEHHBIN PEECTP IOPUANICCKUX
JIHIY
2) C MOMEHTa MPUHSATHUS PEUICHUS YIIOJIHOMOYCHHBIM OPTaHOM FOPHIUYECKOTO JIUIA
3) ¢ MOMeHTa BbIHECCHUSI CYIeOHOTO PEeIICHUsI
4) TpaBUILHOTO OTBETA HET

13.  ¥YciaoBue 00 orpaHnyeHHH pa3Mepa yObITKOB 32 HapylleHHe 00513aTe/IbCTBA 110
J0TOBOPY

1) MOJKET OBITh MPEAYCMOTPEHO B JOIOBOpE

2) HE MOXET OBITh TPETYCMOTPEHO B JIOTOBOPE

3) MOJKET OBITh MPEAYCMOTPEHO B AOTOBOPE TOJBKO B CAYYasx, IPETyCMOTPEHHBIX 3aKOHOM
4) MIPaBUJILHOI'O OTBETA HET

14. locpouHoe  HCHOJIHEHHEe  00M13aTeJbCTB,  CBSI3AHHBIX € OCYHIECTBJIEHHEM

NpeANPUHNMATEbCKOI 1eATeIbHOCTH

1) He momyckaercs

2) JOIyCKaeTcs, eCIM WHOE HE MPEIyCMOTPEHO 3aKOHOM, MHBIMH MPABOBBIMHU aKTaMH HJIH
YCIIOBUSAMU 00s13aTEIILCTBA

3) nmomyckaercss TOJIBKO B Cly4asX, KOTJa BO3MOYXHOCTb HCIIOJHHTH 00s3aTeNbCTBO JI0
chKa HpelIYCMOTpeHa 3aKOHOM, HWHBIMHU HpaBOBBIMI/I akTaMu WJIn yCJ'IOBI/IﬂMI/I
o0si3aTenbcTBA JIMOO BBHITEKAaeT W3 OOBIYAEeB JEIOBOTO 000pOTa WM CYIIeCTBa
00s3aTeNbCTBA.

4) TNpaBWIBLHOT'O OTBETA HET.

15. HapJieskamuM UCIOJTHEHHEM 00513aTe/IbCTBA ABJIAETCH
1) wucCnoJHEHHE B COOTBETCTBHH C JOTOBOPOM
2) HCIIOJIHCHUC B COOTBCTCTBUU C YCIIOBUAMU 065I3aTeJ'IBCTBa
3) HWCIoOJHEHHWE B COOTBETCTBHH C YCIIOBHSMH O0S3aTEIBCTBA M TPEOOBAHHMSIMH 3aKOHA,
UHBIX TPABOBBIX AaKTOB, a MpPH OTCYTCTBHM TaKHUX YCIOBUH M TpeOoBaHWil - B

Hay‘lHO-MCCHEAOBaTeanKMﬁ yHusepcurtet «Bbicluan LWKONAA IKOHOMUKN» 22


consultantplus://offline/ref=B8568EFE73D01166A8867916E68753B71D7D3F6F085FA1EE00A93FCBD2QDeBL
consultantplus://offline/ref=B8568EFE73D01166A8867916E68753B71D7D3F6F085FA1EE00A93FCBD2QDeBL

Oaumnuana AJsi CTyJ1€HTOB U BBIMMYCKHUKOB BY30B — 2014 r.

COOTBETCTBUH C OOBIYAasIMH JICJIOBOTO 000OpOTa WIJIM MHBIMH OOBIYHO TPEAbSBISCMBIMH
TpeOOBaHUSMU

4) UCIONHEHHWE B COOTBETCTBUHU C YCIOBHUSAMH 00SI3aTENbCTBA M TPEOOBAHHUSIMH 3aKOHA, a
IpU OTCYTCTBHUU TAaKUX YCJIOBUH U TPeOOBAHUH - B COOTBETCTBHH C OOBIYASIMH JICTIOBOTO
000pOTa WM HHBIMH OOBIYHO TIPEAbSBISEMBIMH TPEOOBAHUSIMU

5) mpaBUIBHOIO OTBETA HET

16. TpeboBaHue 0 3a1UTEe HAPYUIEHHOT'0 MPaBa

1) HE IPUHHUMAETCS K PACCMOTPEHUIO CYJIOM, €CIIH CPOK HCKOBOW JaBHOCTH UCTEK

2) HE MIPUHUMAIOTCS, €CJIM CPOK MCKOBOM JABHOCTH MCTEK, W MHBIC JHUIA BO3PAXKAIOT
IIPOTUB PACCMOTPEHUS UCKA

3) MPaBUJIBHOI'O OTBETA HET

17.  PemeHue coOpaHus MOXKeT ObITH MIPU3HAHO CYA0M HeleiiCTBUTEIbLHBIM (0CIIOPUMO)
NPHU HAPYLIeHUH TPeOOBAHNH 3aKOHA, B TOM YHCJIe B CJIy4Yae, eCJIu:

1) MIPUHSATO TIPU OTCYTCTBUH HEOOXOUMOTO KBOpyMa

2) MPUHSTO 0 BOIPOCY, HE OTHOCAIIEMYCS K KOMIIETEHIIUN COOpaHUs;

3) MPOTUBOPEYUT OCHOBAM IPABOIIOPSAKA UM HPABCTBEHHOCTH

4) JOTIYIIIEHO CYIIECTBEHHOE HapyIlIeHHe TOPsIKa CO3bIBA, OJTOTOBKU U MPOBEACHUS

coOpaHus, BIUSAIOIIEE HA BOJIEU3bSIBICHUE YHaCTHUKOB COOpaHNUs;

18.  BkJaabl B UMYHIIECTBO 001IeCTBA C OTPAHUYEHHO OTBETCTBEHHOCTBIO

1) YBEJIMYUBAIOT YCTABHBIN KanmuTall 00LIeCTBa, IPOU3BOIUTCS MPONOPIIHOHATBEHOE
YBEJIMUYEHUE J10JIEH KaXKIOro yYacTHUKA

2) YBEJIMYUBAIOT YCTABHBIN KanmuTal o0IecTBa, MPOU3BOIUTCS YBEIHMUEHUE JT0JIei
YYaCTHUKOB, BHECIITUX BKJIA]] B UMYIIIECTBO

3) MPaBUIILHOTO OTBETA HET

19. C kakoro MoMeHTA JINLI0, U30PAHHOE HA J0’KHOCTH FeHEePaIbHOIr0 TUPEKTOPA,

npuodpeTaeT NpaBa M 00SI3aHHOCTHU €IUHOJTUYHOTO UCTIOJHUTEIBLHOI0 OPrana
XO03SHCTBEHHOI'0 00IIIeCTBA:

1) C MOMEHTA MPUHATHUS PELIeHHs 00IKUM coOpaHreM 00 n30paHuu

2) C MOMEHTA BHECEHHUs CBEJEHUH O reHepanbHoM aupekrope B EI'PIOJI

3) C MOMeHTa NnpuHATHUS peuieHust CoOBETOM AUPEKTOPOB 00 N30paHuu

4) C MOMEHTA MPUHATHUS PELIEHHUS] OPraHOM, YCTAaHOBJICHHBIM B YCTaBe

20. AKIHOHEpPBI BIIpaBe 0TYYKIATh NPHHAJIEKAIME UM AaKIIUH 0e3 coriacus Apyrux
AKIMOHEPOB M 001eCTBA:

1) KaK B OTKPBITBIX, TaK U B 3aKPHITHIX aKIIMOHEPHBIX O0OIIECTBAX

2) TOJIBKO B OTKPBITBHIX aKIIMOHEPHBIX 00IIECTBAX

3) B OTKPBITBHIX aKIIMOHEPHBIX OOIIECTBAX U €CIIU 3TO YCTAaHOBJIEHO B YCTaBe, TO U B

3aKPBITBIX aKHWMOHEPHBIX O6I].[CCTBaX.

21.  Ecau B ycTaBe aKIIMOHEPHOT0 001IeCTBA 3aKPeNieHo, YTO 00pa3oBaHue
eIMHOJTUYHOI0 HCIIOJIHUTEIbHOI0 OPraHa OCyIIeCTB/ISAETCs 001IM coOpaHrueM
aKIHOHEPOB, TO:

1) COBET JUPEKTOPOB HE UMEET IIpaBa NPUOCTAHABINBATH IIOJHOMOYHS €JUHOINYHOTO
UCITIOJIHUTENILHOTO OpIraHa B 3TOM Cllydae

2) COBCT OAUPCKTOPOB BIIPABC NPUOCTAHABIIMBATL IMOJITHOMOYHA CAUHOJIMYIHOTO
UCTIOJIHUTEJIBHOTO OPTaHa, €CIlIU 3TO NMPELyCMOTPEHO B YCTaBe

3) COBCT AUPCKTOPOB BIIPABC IMPHUOCTAHABIMUBATH NOJJTHOMOYUA CIUHOJIUIHOT'O
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HCIIOJIHUTEIJIBHOTO OpraHa, €CJIM 9TO IIPEAYCMOTPEHO B YCTAaBE, ITPU 5TOM PCUICHUEC JOJIZKHO
MPUHHUMATHCA CIUHOTITIACHO

22. He menee 50 % akuuii o0mecTBa, pacnpeae/JieHHbIX PHU €ro y4peskaeHNH, 10IKHbI
ObITH OIJIAYEHbI:

1) K MOMEHTY TOCYAapCTBEHHOH perucrpaiuu o0miecTsa

2) B TCUYCHHUE TPEX MECSIICB C MOMCHTA IOCYAaPCTBEHHOM PErUCTPaliy O0IIeCTBA

3) B TEUYCHHUE CPOKA, YCTAHOBJICHHOTO YCTaBOM

4) B TECUYCHHE MecsIa ¢ MOMEHTA FOCYIapCTBEHHON PErUCTPaLuK OOIIECTBRA.

5) HET MPaBUIBLHOTO OTBETA

23. 3aKkpbITO€e AaKIHOHEPHOE 00IECTBO PEIINJI0 MPOAATh AKIHH, BLIKYIJIEHHbIE paHee

B COOTBETCTBHMH C pelieHreM 001ero coOpanusi B opsijike, yCTAaHOBJEHHOM CT. 72 @3 00
AO. UmeroT 11 aKIIHOHEPHI NPenMYylIeCTBEHHOE MPAB0O NMPUOOPeTeHUsI AKUMA B 3TOM

ciayuae?

1) UMEIOT, €CJIU 3TO YCTaHOBJICHO B YCTaBe

2) UMEIOT B JIIOOOM cilydae

3) HE MUMEIOT.

4) IIPABUIBHOTIO OTBET HET

24.  CpencrBa, BbIpYYEHHbBIE OT peaiu3aluM B X0/1e KOHKYPCHOI'O IPOM3BO/ICTBA
NpeaMeTa 32J10ra, HANPaBJIsIOTCSA

1) TOJIBKO Ha IOrameHue TpeboBaHus, 00eCIeYeHHOI0 JTaHHBIM 3aJI0T0M

2) Ha MoTanieHne TpeOoBaHu KPETUTOPOB B COOTBETCTBHH C YCTAHOBJICHHOU
OUYEPETHOCTHIO

3) 50% HampaBiisieTcsl Ha MoraiieHue TpeOoBaHUN KpeauTopa Mo 00s13aTeNIbCTRY,

00ecreyeHHOMY 3aJI0rOM UMYILECTBA JOKHUKA, HO HE OoJiee UueM OCHOBHAsi CyMMa
33JJ0JDKEHHOCTH 110 00€CIIEYEHHOMY 3aJI0TOM 00513aTeNIbCTBY U IPUYUTAIOIINXCSI IPOLICHTOB.
OcraBimecs cpefcTBa UCIONb3YIOTCS IS MoraleHust TpeOOBaHUN KPEeJUTOPOB MEPBON U
BTOPOI1 04Yepean, MmoraeHus cyae0HbIX pPacxo10B

4) 70% HampaBisieTcs Ha MoraiieHue TpeboBaHui KpeuTopa 1o 00s13aTeabCTBY,
00€CIeYeHHOMY 3aJI0rOM MMYILECTBA JOJKHUKA, HO HEe O0JIee 4YeM OCHOBHAs CyMMa
3aJI0JDKEHHOCTH 110 00€CIIEYeHHOMY 3aJI0TOM 00513aTeNIbCTBY U MPUYUTAIOIINXCSI TPOLIEHTOB.
OcraBmuecs cpecTBa UCHOIB3YIOTCS ISl MoralieHus: TpeOoBaHUM KpEeUTOPOB MEPBON U
BTOpOH ouepeaH, MorameHus cyaeOHbIX pacXol0B.

25. BHeceHune B yCTaB aKIIMOHEPHOI0 001eCTBA M3MEHEHM I M 10NIOJIHEHNH, CBSI3AHHBIX
¢ yBeJIHYeHHEM YCTABHOI0 KAalUTAJIa 001eCTBA, OCYLIECTBJISAETCS 10 pe3yJibTaTam
pa3sMelleHus aKIUii o0ecTBa:

1) TOJIBKO Ha OCHOBAHHMH PEIICHHS 00IIEro coOpaHus aKI[HOHEPOB 00 yBETHUCHUN
YCTaBHOTO KaIuTasa o0IecTBa

2) TOJIbKO Ha OCHOBAaHUU PEIICHUS COBETa TUPEKTOPOB 00IIeCTBa

3) Ha OCHOBaHUH pelIeHHs 00IIero coOpaHus aKIMOHEPOB 00 yBETUYEHUHN YCTaBHOTO

Karnurajiaa 06HI€CTB3 HJIN pCHICHUA COBETA JTUPEKTOPOB, €CJIU B COOTBETCTBUU C YCTABOM
06H_ICCTBa MOCJICAHEMY TPUHALJICIKUT IMMPABO IIPUHATUS TAKOTO PCILICHUA

26.  Pa3mep roaoBbIX JUBH/IEH/I0B B AKIMOHEPHOM 00LIeCTBE:

1) OTIPEIEIISAETCS TOJBKO OOIIMM COOpaHUEM.
2) OTIPEIETISIETCS TOIHKO COBETOM TUPEKTOPOB.
3) ompeenseTcss o0umM coopaHueM, HO HE MOKET OBITh OOJIbIIIE PEKOMEHIOBAHHOTO COBE-

TOM JIUPEKTOPOB.
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4) ornpenensercss o0UMM coOOpaHueM, HO HE MOXKET ObITh HU)KE PEKOMEHIOBAHHOT'O COBE-
TOM JIUPEKTOPOB.

27.  AxuuoHep BIpaBe 00:kaJIOBaTh B Cy/ pellieHHe, IPUHATOE 001IMM coOpaHueM
aKIHOHEPOB:

1) B JTFOOBIX CITydasix

2) €CJI OH T0JIOCOBAJI IIPOTUB TAKOT'O PELLICHMS WM BO3/AEpIKaics

3) TOJILKO €CJIM OH HE MPUHUMAJI y4acTusi B 00IEeM COOpaHHH.

4) €CIIM OH HE IPUHUMAJl Y4acTus B 001IeM cOOpaHUHU WM T0JI0COBAJI IPOTUB TAKOTO
peneHus

5) IIPABUIIBHOIO OTBETA HET

28.  IIpopaxa 1u00 0TUY:KAeHHE HHBIM 00Pa30M J0JIM WJIH YACTH 0JH B YCTABHOM
KanuTaJjie o011ecTBa ¢ OrpAHNYEHHOH 0TBETCTBEHHOCTHIO TPETHUM JINLAM:

1) HE JIoNycKaeTcs B JJI000M citydae

2) JIOITYCKAETCs, €CITM 3TO 0JJOOPEHO Ha 00IIeM COOpaHUH YI4aCTHUKOB

3) JIOITYCKAETCs, €CIIM TO MPSAMO MPETYCMOTPEHO B YCTaBe

4) JIOTTYCKAETCsl, €CIIM 3TO HE 3alpEelIeHO0 YyCTaBOM OO0IIEeCTBA.

29.  YyacTHHK 001IecTBa BIpaBe NepeaaTh B 32J10T MPHUHALJIEKAILYIO eMY 10110 WU
YacTh A0JIM B YCTABHOM KaluTaJje 0011ecTBa TPeTbeMy JULY:

1) €CITH 3TO HE 3aIPEIICHO YCTaBOM

2) €CIIM 3TO Pa3peIIEHO YCTaBOM

3) C COIJIacus Y4aCTHHKOB 0OIIecTBa

4) C coryacusi o0IIero coopaHus y4acTHUKOB

5) €CJIM 3TO HE 3alperieHo YCTaBOM OOIIECTBA U € corjacus o0Iero coopanusi y4acCTHUKOB
o0riecTBa

6) €CITH 9TO HE 3aIpeIIeHO YCTaBOM U C COTJIACHS YIaCTHUKOB OOIIECTBA

30.  Cpok aeiicTBHS HCKJIIOYHTETHHOI0 MPaBa HA H300peTeHNe U YI0CTOBEPSIOLIEro 3TO

NPaBo NATEHTAa HCYHUCJISCTCH CO JHSA MOJA4YHU NEPBOHAYAIbHOM 3aIBKM HA BbIAa4y NIATEHTA
B (eiepaJIbHbII OPraH UCMOJHUTEILHON BJIACTH M0 MHTEJIEKTYaIbHON COOCTBEHHOCTH M
NPH yCJIOBUH cO0/TI0AeHNA TPpeOOBaHuil, ycTaHOBJIeHHBIX 'K PD, u cocraBisier:

1) 0eccpovHO

2) JBaJlaTh JICT
3) OSITBACCIT JET
4) CEMBJICCAT JIET

3)Pemure 3a7auy. OueHUTE CUTYAUMIO U T10BOAbI CTOPOH. BhICKakuTEe MHEHHE 0 TOM, KaK
JAOJIKEeH PeLIMThb JaHHOe Je10 apOMTpPakKHbIM Cyld, B ciaydae oOpamieHusi 3aka3duka ¢
HCKOBBIM 3asiBJICHHEM O B3bICKAHUM II€HH 110 10T0OBOPY.

ITo utoram otkpbIToro koukypca mexay OAO «1» (ganee 3akazunk) u OAO «2» (nanee
Ucnonmautens) 7 nexadbpst 2011 roma ObuT 3aKiIOYEH JOTOBOP, MO KOoTOopomy McmomHuTensb
00s13aJICsl  BBIMOJIHUTH KOMIUIEKC paboOT Mo pa3paboTKe KOHCTPYKTOPCKOW JTOKYMEHTAIlUH,
U3TOTOBJICHUIO U NTOCTaBKE 00OPYAOBaHMS U MepelaTh pe3yJbTaThl paboT 3aKa3uuKy, KOTOPBIH
B CBOIO OYepe/b 00s3aics NPUHATh U OIUIATHTH BBIOJHEHHbIE PaOOTHL. YKa3aHHBIM JOrOBOp
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OCYIIIECTBIISJICSI CTOpOoHaMU B paMkax MuBectunmonnoro [IpoekTa, B KOTOPOM y4acTBOBaIM U
JIpyrue KOMMEpUeCKHe OpraHu3aluy.

B cootBerctBuuM ¢ noroBopoM u JlonomuurtenbHbIM corjamenuemM Ne 1 ot 10.01.2012
roJla CPOKH BBIIOJHEHUs pabOT M MOCTaBKH OOOPYHOBaHHS ONPEICISUINCH B CHEHU(PHKAINNA
(mpunoxenue Ne 1 K 1oroBopy), a U3roToBJICHUE 000PYAOBAHUS POU3BOAUIOCH UCIIOHUTEIEM
0 ATaraM, yKa3aHHbIM CIIeln(DUKAIIH.

14 wmas 2013 roma mo pe3ynbTaTaM MPOBEACHHOTO COBEUIAHUS yYaCTHHUKOB
WNuBecturimonnoro IIpoekra OB COCTaBJICH TMPOTOKOJI IO BOMpocaM pa3paboTKw,
U3TOTOBJICHMSI, TOCTaBKM M MOHTa)xa oOopyrnoBaHusi B pamkax IIpoekrta. B Ilporoxoine
3aKpeIJIEHO pELICHWE O BHECEHUM HW3MEHEHHUH B IPOEKTHYIO JIOKYMEHTALMIO, a TaKke
U3MEHEHHE CpPOKOB BBHINONHEHHS paboT B pamkax I[Ipoekra. IIporokon mnonamucan BceMu
YY4aCTHUKAMU COBEILAHUS, B TOM YHUCIJIE CO CTOPOHBI 3aKa3uMKa 3aMECTHTENIEM I'€HEPaJbHOIO
TUPEKTOpa IO KalWuTadbHOMY CTPOUTEIBCTBY M 3aMECTUTENIEM IJIABHOTO HWHXKEHepa, a co
CTOpOHBI VcoHUTENS TeHEpaTbHBIM JUPEKTOPOM.

B coorBerctBuM ¢ m. 11 1moroBopa HCHIONHUTENb BHIIUIAYMBACT 3aKa3yMKy IMEHIO B
pasmepe 0,1% oT oOmeil CTOMMOCTH HEBBINIOJIHEHHBIX B CpPOK paldOT 3a KaXIbIH [CHb
MPOCPOYKH.

B mnopsanke nocyneOHOro yperyiupoBaHus cropa 3aka3zuvk HampaBui VcnomHurtenro
nperensuto ot 01.07.2013 roga o BbIIUIaTe MEHHU 332 MPOCPOUKY MOCTABKH OOOPYAOBAaHUSA IO
cocTtosiHUIO Ha uioHb 2013 rozxa m mpocui BBIIOJHUTH BCce pabOTHI MO JIOTOBOPY B CPOK [0
15.07.2013 roga. McnosHuTtens B OTBET Ha MPETEH3UIO yKa3all, YTO MPOCPOYKA B BBITOJIHEHUHU
pabor u mocTtaBke 00OpymOBaHHMA ObUIa BBI3BAaHA 3aJCPKKOW CO CTOPOHBI 3aKazyhKa B
npenocTaBieHuu VICOTHUTEN0 HCXOOHBIX JaHHBIX [0 JIOTOBOPY, a TaKke B paMKax
MCIIOJIHEHUS JIOTOBOPA HEKOTOPBIE MCXOJHBIE JaHHbIE 3aKa3YMKOM M3MEHSUIUCH, YTO MOBJIEKIIO
HEOOXOJUMOCTh BHECEHHS W3MEHEHHH B KOMIIOHOBOYHBIC PEIICHHS W YBEIWYCHHE CPOKOB
U3roToBJIeHUs 00opynoBaHus. [Ipu sToM B cooTBeTcTBUU € 1. 5.1.2. noroBopa 3aka3zuuk 00s3aH
obOecreunTh TMpenocTaBieHrue VICMOTHUTENI0 WUCXOAHBIX MAHHBIX [UIsl BBIOJHEHHUS padoT.
HcnomHuTenpb Takke yKa3blBall, 4YTO BIOCIEACTBUU ITOCTABKA OCYILECTBIISIACH B COOTBETCTBUH C
rpadukom, yTBepKICHHBIM Ha COBEIIaHWU y4yacTHUKOB MHBecTuimonHoro [Ipoekra.
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