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Hanpagaenue «tOpucnpyaeHums

Hpoduan:
«IIpaBo nH(pOpPMALHOHHBIX TEXHOJIOT U KO/-2102
U MHTEJVIEKTYaJIbHON COOCTBEHHOCTI)

Bpems BoinosineHus 3aganusi — 180 MuH, siI3bIK — PYCCKHIA.

Baok 1. «Tectb» (MakcumyMm — 15 6asj10B)

BriOGepure o0AMH TNPaBHJILHBIA OTBEeT CpeAM MNPELJOKEHHbIX W 3alUTPUXyiTe
COOTBETCTBYIOIIMII eMy OBajJl B OJIaHKe OTBETOB HAa INepeceYeHHH HOMepa BOIpoca M
HOMepa oTBeTA.

1.

HckawunTeabHOE MPaBo HA CJIyKeOHOe MPOU3BeleHHe PHUHAIIEKNT:

1)
2)
3)

4)

paboTonaTento, ecau TPYIOBBIM JIOTOBOPOM MEX]y pabOTO/aTelIeM U aBTOPOM HeE
MPEyCMOTPEHO UHOE;

pabOTHUKY, €CIU TPYAOBBIM JOIOBOPOM MeEXAYy padoTogaTesieM U aBTOpPOM He
MPEyCMOTPEHO UHOE;

paboTosaTento, €ciad TPYAOBBIM MIHM TPa)XAaHCKO-IIPABOBBIM JOIOBOPOM MEXAY
paboToaTesieM U aBTOPOM HE IIPEyCMOTPEHO MHOE;

pabOTHUKY, €CIAM TPYIOBBIM WM TIPaKJAHCKO-IIPABOBBIM JOTOBOPOM MEXAY
paboToaTeneM U aBTOPOM He IIPEyCMOTPEHO HHOE.

Ilo o0memy mnpaBuiy, B cily4dae, KOraa B JIMIEH3MOHHOM JI0TOBOpe CPOK €ro
NeMCTBUSA He ONpeaesieH:

1)
2)
3)
4)

AOTOBOP CUHUTACTCA 3aKJIIFOYCHHBIM Ha ITATh JICT,
AOTOBOP CUHUTACTCA HE3AKIIIOYCHHBIM;

AOTOBOP CUUTACTCA OCIIOPUMBIM;

AOT'OBOP CUHUTACTCA HUYTOXKHBIM.

Yro n3 HukenepeyuciaeHHoro B Poccuiickoii ®enepanun 0XpaHAeTcss aBTOPCKUM
NpaBoM:

1)
2)
3)
4)

roCylapCTBEHHBIE CUMBOJIbI U 3HAKH;
MPOEKTHI O(PULINATBHBIX JOKYMEHTOB;
OTKPBITHS;

MIpOrpaMMBbI Tejenepeaay.

O0beKkTaMM NATEHTHBIX NIPAB MOI'YT ObITh:

1)
2)
3)

4)

CHIOCOOBI KJIOHUPOBAHUS YEIIOBEKA;

M300peTeHNs, MPOTUBOPEYAIe 00IIECTBEHHBIM HHTEPECAM;

UCIIOJIb30BAaHNE YEJIOBEYECKMX AMOPHOHOB B TPOMBIIUICHHBIX H KOMMEPYECKUX
LETAX;

Mn300peTeHus, cofepKallue CBEACHHsI, COCTABISIONINE TOCYJapCTBEHHYIO TaiiHy.

JIbroTHbIi CPOK MCIOJHEHHUsI JOrOBOPa aBTOPCKOIO 3aKa3a, 1o o0uemMy npasuiy,
COCTaBJISACT:

1)
2)

3)

OJIHY YETBEPTYIO YaCTh CPOKA, YCTAHOBIEHHOTI'O Ul UCIIOJIHEHUS JOT0BOPA;
OJIHYy 4YETBEPTYIO 4aCTh CPOKa, YCTAHOBJICHHOIO JUISl MCIOJHEHHUS JOr0OBOpa, €CIU
COTJIAIIEHUEM CTOPOH He MPeIyCMOTPEH JH000i1 MHOM JIbTOTHBIN CPOK;

OJIHYy 4YETBEPTYIO 4aCTh CPOKa, YCTAaHOBJICHHOIO JUIsl MCIOJHEHHUS JOr0oBOpa, €CIU
COTJIAIIEHUEM CTOPOH He MPeayCMOTpeH 0ojiee ATUTEeNbHBIN JIBIOTHBIN CPOK;
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4) omHy 4YeTBEPTYIO YacTh CPOKa, YCTAHOBJICHHOTO JJIsi MCIOJHECHHUS JOrOBOpa, SCIU
COTJIALLIEHUEM CTOPOH HE MPEAYCMOTPEH MEHEE JJIMTEIbHBINA JIbITOTHBIN CPOK.

CMeXHBIMHU ¢ aBTOPCKHMH NMPABaAMH He SIBJISIIOTCH:
1) npaBa Ha UCTIOJNHEHHUS;

2) mpaBa Ha GOHOTPAMMEBL;

3) mpaBa Ha xopeorpaduuecKue MPOU3BEICHUS;

4) mnpaBa Ha coxepxanue 6a3 TaHHBIX.

He mnoajiexXur rocyaqapcTBEeHHOW Pperucrpamdd JOroBOp 00 OTYYXKIEHUH
HCKJIIYUTETbHOI0 MPaBa Ha:

1) ToBapHBIii 3HaK;

2) wu3o0peTeHuc;

3) npowusBencHUE,

4) TpOMBINUICHHBIH 00pasell.

Cy0bekTaMH TMEPCOHANBHBLIX [JAaHHBIX B COOTBETCTBHHM C 3aKOHOAATeJIbCTBOM
Poccuiickoii @enepannu ABJIAIOTCS:

1) ¢usnueckue u IOPUIMYCCKHE JIUIIA;

2) (u3HUECKHeE IHIIA;

3) Tonbko rpaxaane Poccuiickoit enepanuu;

4) Tosbko rpaxnane Poccuiickoit deepannu U pOCCUICKHE FOPUINICCKUE JTHTIA.

HNupopmanuoHHasi cucTeMa, OCYLIECTBJIAIOIASA 110 3aIPOCY M0/1b30BaTeNs OUCK B
cer "UHTepHeT" MHpOPMANINM ONPENEICHHOIO0 COCPKAHUS M MPEIOCTABIAIONIAA
N0JIb30BaTE/I0 CBeleHUus1 00 ykasareJje cTpaHHIbI caiita B cetn "UHTepHer" nus
AOCTYNA K 3anpamuBaeMoll HMH(OPMALUM, PACHOJIO0KEHHON Ha caidTax B CeTH
"WHTepHeT", NPUHALJIEKANMX HHBIM JIMLIAM, HA3bIBACTCH:

1) obmenocTynHoO# HHPOPMAIIMOHHOH CHCTEMOIT,

2) MOMCKOBOM CHCTEMOIA;

3) enuHOM cUCTeMO MICHTU(PHUKALUK U ayTeHTU(DUKAINH;

4) BTOPUYHOIT HH)OPMAIIMOHHON CHCTEMOM.

IIpunsiTie Mep NO MNOCTOAHHOMY OIPAHHYEHHMIO J0CTYNAa K CalTy B CeTH

"HHTepHeT" BO3MOKHO:

1) B oOTHOWICHWH caiiTa, HA KOTOPOM HEOJHOKPATHO pa3Mellanach HH(opmarwus,
colep)kamiasi TMPHU3BIBBI K  MAacCOBBIM  OeCropsakaM WU  OCYIIECTBICHHUIO
HKCTPEMHUCTCKOH J1eTeNbHOCTH;

2) B OTHONICHWM caiiTa, Ha KOTOPOM HEOJHOKPATHO pa3Meliajgach HH(opMarus,
oOpabaTbiBaeMasi C HapylleHHeM 3akoHojareiabcTBa Poccuiickoit denepaiyu B
00J1aCTH IEPCOHATILHBIX JTAHHBIX;

3) B OTHOIICHHMU CaiTa, Ha KOTOPOM HEOAHOKPAaTHO M HEMPaBOMEPHO pa3MeIlanach
nH(popMalus, cojepkaias 00beKTbl aBTOPCKUX U (MJIM) CMEXKHBIX MTPaB;

4) B OTHONIGHMM cCaliTa, HAa KOTOPOM HEOJHOKPATHO pa3Mmemanachk HH(opmanus o
croco0ax CoBepIICHUs caMOyOHiicTBa.

K cBegeHusiM, He mOMJIEKAINMM OTHECEHHMI0O K TIOCYJapCTBEHHON TaiiHe M

3acekpeunBanuio B Poccuiickoit denepannu, OTHOCATCH:

1) cBeneHus, pacKpbIBaOIINE ITUIAHUPYEMbIC MM (DAKTHYECKHE 3aTPaThbl, CBSI3aHHBIC C
AHTUTEPPOPUCTUUYECKON IEATEIBHOCTBIO;

2) CBel€HHS O COCTOSHHH 370POBbS BBICHIMX JOKHOCTHBIX JIMI[ Poccuiickoi
®denepaunu;
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3) cBemeHUs O CTEIEHHU OOCCIeueHHUs 0€30IMaCHOCTH HACCIICHUS;
4) cBeneHus 00 00bEMax IPOM3BOJICTBA, IMOCTABOK CTPATETHUYECKHUX BHIOB ChHIPHA,
MaTepHAaJIOB.

12. JInmo, ocyumecTBIsIONIEEe MOJHOCTHIO MJIM YACTHYHO NMpuBeAeHHe HHPOPMALHUH B
rOTOBYIO IJISl PACIPOCTPAHEHHsI B BH/Ie peKJIaMbl (hopMy, SIBJISIETCS:
1) pekmamojaresnem;
2) PpEeKIIaMOIIPOM3BOIUTENIEM;
3) pekIaMopacIpOCTPAHUTEIIEM;
4) CIIOHCOPOM.

13. CoBokynmHOCTH cojep:kaleiicss B 0a3ax JaHHbIX HHGOPMAIUK U 00ecTeYHBAIIHNX
ee 00padoTKy HHPOPMALMOHHBIX TEXHOJIOTHI M TEXHUYECKHUX CPeICTB ABJISAETCH:
1) 37eKTPOHHBIM JOKYMEHTOM;
2) wuH()OPMAIIMOHHOW CHCTEMOIA;
3) caiitrom B cetu HTEpHET;
4) uHPOPMAIIMOHHO-TEIEKOMMYHHKAIIMOHHON CEThIO;

14. TexHosioru4eckasi CMCTeMa, BKJHYAKWINAsI B ce0si CpeIcTBa W JUHHUH CBSI3H W
NpeIHA3HAYEHHAN JJIS1 3JIeKTPOCBSI3H UJIU MOYTOBOM CBSI3H, SIBJISIETCS:
1) omeparopom CBsi3;
2) CeThIO CBS3H,
3) COOpy)KEHHEM CBSI3H;
4) opraHuszanuen CBS3M.

15. Uudopmanuss B IJIeKTPOHHOW ¢opMe, NOAMHCAHHAS TMPOCTOH JJIEKTPOHHOM
NOANMCHLI0 WU HeKBAIU(MUIUPOBAHHOW 3IJIEKTPOHHOW MOANNMCHLIO, NPH3HAETCS
3JIEKTPOHHBIM JIOKYMEHTOM, PABHO3HAYHBIM JOKYMEHTY Ha OyMa:KHOM HOCHTeJe,
MOANMUCAHHOMY COOCTBEHHOPYYHOM MOANMMUCHIO:

1) TombkO B Ciy4asX, YCTAQHOBJIEHHBIX COTJIAIICHUEM MEXKAY YYaCTHUKAMH
3JIEKTPOHHOTO B3aUMOJIEHCTBUS;

2) B cIydasX, YCTaHOBIIEHHBIX (efepalbHBIMH 3aKOHAMH, IPUHHMAEMBIMH B
COOTBCTCTBHH C HUMHU HOPMATHBHBIMHU IMIPABOBBIMU aKTaMU HJIM COTJIAIICHUCM MCKIY
YYaCTHUKAMH 3JIEKTPOHHOTO B3aUMOJICHCTBUS;

3) Bcerma, Kpome ciydas, eciu (eaepajdbHbIMH 3aKOHAMH WM MPHHAMACMBIMH B
COOTBCTCTBHH C HUMH HOPMAaTUBHBIMU ITPABOBbIMH dKTaMHU YCTAHOBJICHO TpC60BaHI/I€
0 HEOOXOJUMOCTH COCTaBJICHHUSI JOKYMEHTa HCKIIOUUTETPHO Ha OyMaKHOM
HOCHUTEJIE;

4) Bcerma, KpoMe ciayyas, ecid (eaepadbHbIMA 3aKOHAMH, IPHHHMMAaEeMbIMH B
COOTBETCTBHMH C HUMU HOPMATHBHBIMU ITPABOBBIMU AKTaMU HJIM COTJIAIICHUEM MCKIY
y4aCTHUKAaMH DJIGKTPOHHOTO  B3aMMOJICHCTBHsS  YCTaHOBIEHO TpeOOBaHUE O
HE0OXOIMMOCTH COCTABIIEHUS JOKYMEHTA UCKIIIOUUTEIHHO Ha OyMa>KHOM HOCHUTEIIE.

Baok 2. «3agaum» (MakcumyMm — 60 6as110B)

3anava 1 (makcumym — 20 6a/1J10B)

Poccuiickuii 3aBoj, MPOU3BOISIINI YIIAaKOBKY, MOJIYYMI 3aKa3 OT pOocCUiicKoro ¢uinana
aMEpPUKAaHCKOW KOpPIOpaluy Ha MPOU3BOACTBO YNAKOBKU JUI GPYKTOBBIX COKOB. [lo ycinoBusam
JIOTOBOpA 3aBOJ] JOJDKEH W3TOTOBUTH YINAKOBKY Ha OCHOBE MAaKETOB, KOTOpbIE ObuIM
COIVIACOBAaHbl CTOPOHAMM, M IOCTaBUTh BCIO M3TOTOBJICHHYIO NapTUI0 B oduc ¢uimana B
MockBe. MakeT ynakoBKH BKJIIOYaeT B ceOsi TOBApHBIN 3HAK, MPUHAJICKAIIUN aMEePUKAaHCKOM
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Kopropamnuu. ToBapHbIE 3HAKH aMEPUKAHCKON KOPIIOPALIUY 3apErUCTPUPOBAHBI H OXPAHSIOTCS B
Poccun.

[To ycnoBusM J0TOBOpa 3aBOJ] MOXKET HCIIOJIB30BaTh COTJIACOBAHHBIM B JOIOBOPE MaKeT
JUTSI IPOU3BOJICTBA YIIAKOBKU JJISl TPETHUX JIUIL.

Yacts |V TI'paxpanckoro Konekca Poccuiickoit ®enepaiiuu COAECPKUT CIEAYIOLINE
MOJIO’KEHUS O MOPSIJIKE PACTIOPSHKEHUS UCKITIOYUTENbHBIM IIPABOM Ha TOBAPHBIHM 3HAK:
«Cmamos 1484. Hcknrouumenvhoe npago Ha mo8apHulli 3HAK
1. Jluyy, Ha uma Komopozo 3ape2ucmpupo8ar MmMOBaApHulll 3HAK (npasoobiadamento),
NPUHAONIEHCUM UCKTIOUUMENbHOE NPABO UCNONb308AHUSL MOBAPHO20 3HAKA 8 COOMBEMCMEUU CO
cmamveti 1229 nacmosweeo Koodekca nwobbim He npomuopeyauum 3aKOH) CHocobom
(ucKI0UUmMenvbHOe NPago HA MOBAPHBIL 3HAK), 8 MOM UYUCIe CROCOOAMU, YKAZAHHBIMU 8 NYHKME
2 nacmosueti cmamou. Ilpagoobradamens mModcem pacnopaicamovcs UCKIIOUUMENbHbIM NPABOM
HAa MOBapHblll 3HAK.
2. Hckmouyumenvnoe npaso Ha MOBAPHBIU 3HAK MOdcem Oblmb  OCYWecmeneHo O
UHOUBUOYANUZAYUY MOBAPO8, pabom uiu yciye, 6 OMHOWEHUU KOMOPbLIX MOBAPHBIL 3HAK
3ape2ucmpupo8aH, 8 4aCMHOCMU NymeM pasmeujeHus moeapHo20 3HAKA:
1) na moeapax, 6 mom uucie Ha GMUKEMKAX, YNAKOBKAX MOBAPOS, KOMOpbvle NPOU3B00AMCH,
npeonazarvmcs K npooaice, npooaromcs, 0eMOHCMPUPYIOMCS HA 8bICINABKAX U APMAPKAX UIU
UHBIM 00PA30M 8800AMCA 8 epaxcoanckuul obopom Ha meppumopuu Poccutickou ©@edepayuu,
JUOO XPAHAMCSA UL NEPeBO3AMCs ¢ IMOU Yenvto, b0 8603amca Ha meppumoputo Poccutickou
Deodepayuu,
2) npu @vinonHenuu pabom, OKa3aHuu yCiye;
3) Ha OoKymenmayuu, CesA3aHHOU C 86e0eHUEM MOBAPO8 8 SPANCOAHCKULL 0O0POm;
4) 6 npednosicenusx o npooasice Mosapos, 0 8bINOIHEHUU pabom, 00 0KA3aHUU YCILy2, A MaKice 8
00bABNEHUSAX, HA 8bIBECKAX U 8 PEKIAME,
5) 6 cemu "Humepnem", 6 mom uucine 6 0oMeHHOM UMeHU U nPU OpyeUx cnocobax aopecayuu.
3. Huxkmo mHe enpase ucnonv3osamev 0e3 paspeutenus: npagooonraoamesisi CX0OHvle C €20
MOBAPHBIM 3HAKOM 0003HAYEHUS 8 OMHOUIeHUU MO8ApO08, OJisl UHOUBUOYATUIAYUU KOMOPBIX
MOBAPHBILL 3HAK 3APe2UCMPUPOBAH, UIU OOHOPOOHBIX MOBAPO8, eclii 8 pe3yibmame MaKko2o
UCNONIL30BAHUS BO3ZHUKHEN 8POSIMHOCIb CMEUleHUs.

Cmamus 1487. Hcuepnarnue uckiiouumensHo20 npasa Ha mosapHwulil 3HAK

He saensemcs napyuenuem uckiouumenbHo20 npaea Ha MoBapHulll 3HAK UCHONb308AHUE IMO20
MOBAPHO20 3HAKA OpYUMU JUYAMU 6 OMHOUWIeHUU MO8Apos8, KOmopvle Obliu 668e0eHbl 8
epaxcoanckuii.  obopom Ha meppumopuu  Poccuiickou @Dedepayuu  HenocpeocmeenHo
npagooobraoamesnem Uil ¢ e20 CO2nACUsl.

Cmamus 1488. [loco6op 06 omuyscoenuy uCKIouumenbHo20 npasa Ha MoGaAPHbIUL 3HAK

1. Ilo 002060py 06 omuyicOeHUU UCKIIOUUMENTbHO20 NPABA HA MOBAPHBI 3HAK OOHA CMOPOHA
(npasoobradamens) nepedaem uiu 06s3yemcs nepedams 8 NOJHOM 00vbeme npuHadiexdcaujee el
UCKTIIOUUMENbHOEe NPAB0 HA COOMBEMCMBYIOWUL MOBAPHBILL 3HAK 8 OMHOUIEHUU 8CeX MOBAPOs
UMY 8 OMHOWEHUU HYacmu moeapos, O0Jisl UHOUBUOYAIUSAYUU KOMOPLIX OH 3apecUuCmpuposaH,
Opy2oil CmopoHe - NpUodpemamenio UCKIYUMenIbHO20 NPasd.

2. Omuyoicoenue UCKIIOUUmMenbHo20 npasea Ha moeapHbvlll 3HAK N0 002080pY He OONYCKAemcH,
eciiu OHO MOJCem A8UMbC NPUYUHOU 86e0eHUst nompebumens 6 3a01ydHcoeHue OMHOCUMENTbHO
Mo8apa Uy e2o u320Mmosumes.

3. OmuyosicoeHue UCKTIOUUMENbHO20 NPA8A HA MOBAPHBIN 3HAK, GKIIOUAIOWUL 8 Kayecmee
HeOXpaHAemo20 21eMeHmMa HAUMEHOBAHUE MeCmd NPOUCXONCOEHUsI MOo8apa, KOmMopomy Ha
meppumopuu Poccutickou ©@edepayuu npedocmasniena npasosas oxXpawa (NyHkm 7 cmamovu
1483), oonyckaemcsi monbko npu HAIUYUU Yy Npuobpemamensi UCKIIOYUMENIbHO2O0 NpA6a Hd
Makoe HauMeHO8aHue.
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Cmamus 1489. Jluyen3uonnwlii 002080p 0 NpedOCMAsIeHUU Npada UCHOAb308AHUS MOBAPHO20
3HaKa

1. Ilo nuyeH3uoHHOMY 002080py O0OHA CMOPOHA - 06aAdameNndb UCKIIOUUMENIbHO20 Npaed Ha
MOBAPHbBI 3HAK (TUYEH3UAP) NPedocmasinem il 0053yemcs npedocmasums Opy2oll CMopoHe
(uyeH3uamy) npaso UCnoIb308aHUA MOBAPHOLO 3HAKA 8 ONPEOeNIeHHbIX 002080POM NPeoenax ¢
VKazanuem uau 0Oe3 YKA3AHUus Meppumopuu, Ha KOMOpou OONYCKAemcsi UCNONb308aHUe, 6
OMHOWIEHUU 8CEX UNU YACMU MOBAPO8, O/ KOMOPBIX 3aPeUcCmpUposan mosapHbill 3HAK.

1.1. JluyeH3uoHHblll 002080p O NPEOOCMABNIEHUU NPABA UCHOIb308AHUSL MOBAPHO2O 3HAKA
0oJdIcel cooepaicams HaApaoy ¢ YCI08UAMU, NPeOYCMOMPEHHbIMU NYHKmomM 6 cmamou 1235
Hacmosiue2o Kooexca, nepeuenb mogapos, 8 OMHOULEHUU KOMOPLIX NPed0Cmasisiemcs npaso
UCNONb308AHUS MOBAPHO2O 3HAKA.

2. Jluyenzuam obs3zan obecneuums cOomeencmaue Kauecmed npou3eo0UMbIX UU Peaiu3yemblx
UM mMo6apos, HA KOMOPLIX OH nomewaem JUYEHIUOHHLIUL MOBAPHBIU 3HAK, MPeOOBAHUAM K
Kauecmesy, YCmaHasaueaemvim auyeHsuapom. Jluyensuap enpase ocywecmensmes KOHMpPOIb 34
cobniodenuem smoeo ycnosusa. Ilo mpebosanusm, npedvasiiemMblM K JUYEHZUAMY KaK
U320MOBUMENIO MOBAPOS, TUYEHIUAM U TUYEHIUAD HECYM COTUOAPHYIO OMBENCIMBEHHOCTb.

3. Ilpedocmaenenue npasa UCnOIbL306AHUA MOBAPHO2O 3HAKA, BKIIOUAOWE20 6 Kayecmee
HeOXpaHAEeMOo20 JNIeMeHMd HAUMEHOBAHUE MeCmd NPOUCXONCOEHUST MOo8apd, KOmMoOpomy Ha
meppumopuu Poccuiickoti @edepayuu npedocmasiena npagosas oxpawa (NyHkm 7 cmamvu
1483), oonyckaemcs moabko Npu HAIUYUU Y TUYEHIUAMA UCKIIOUUMENIbHO20 NPAsa HA MAaKoe
HAUMEHOBAHUE.

JlaiiTe pa3BepHYTBIH OTBET HA BONPOCHI:

e JSIBnseTcs JIM M3rOTOBJIEHHE 3aBOJIOM YIAKOBKU M0 3aka3y (uimana aMepuKaHCKOM
KOPIIOpalyy UCII0JIb30BAHNEM TOBAPHOT'O 3HAKa?

e Ecmu saBnsercsa, To Kakol 00beM IpaB JOJKEH OBbITh MPENOCTABIECH 3aBOJY Ul LieeH
VCIIOJIHEHUS YCIIOBUM A0roBOpa?

e Ecnu He sBigercs, TO KAKUMHU MPAaBOBBIMH MeXaHU3MaMH (IIOJIOKEHUSIMHU JI0TOBOpa WU
MHBIMHM) aMEpPUKaHCKas KOpPIOpalus MOKET 00€CleYdTb OTCYTCTBHE HApYIIEHHs CO
CTOPOHBI 3aB0O/Ia B OTHOLIEHUH HCIIOJIB30BAHUS €€ TOBApHOTO 3HaKa?

3anava 2 (makcumyMm — 20 6a/1J10B)
IIpoanamusupyiite crarbi0 PenepasbHoro 3akona or 27.07.2006 Ne 152-®3 "O
NepcoOHATbHBIX TaHHBIX'', 1aliTe pa3BepHYTHI 0TBET HA BONMPOCHI:
e Kakue nenu npecneayer JaHHas CTaThs?
e Kakue ropuanueckue, OpraHU3alMOHHBIE M TEXHUYECKHE CIIO)KHOCTH BIIeUeT 3a co0oi
peanu3aiys MeXaHn3Ma, 3aJI0’)KEHHOT0 B IAaHHYIO CTaThIO 3aKOHa?
e MoxHO U cuuTaTh 00pabOTKY MEPCOHANBHBIX JAHHBIX B «00JaKax», pPacroI0KEHHBIX
Ha cepBepax B APYrHX CTaHaX, TPAHCTPAHWYHOM nepeayueii mepcoHaabHbIX JaHHbBIX?
o JSBmsercd nu nepeaada nepCOHAIbHBIX JAHHBIX IOPUANYCCKUM JIMIIOM CBOEMY (bHJII/IaJ'Iy,
pAacIooKEHHOMY B IPYTOM T'OCYJapCTBE, TPAHCTPAaHUYHON?

Cmamows 12. Tpancepanuunas nepedaia nepcoHAIbHbIX OAHHbIX

1. Tpancepanuunas nepedaua nepcoHanrbHuIX OAHHBLIX HA MEPPUMOPUU UHOCIPAHHBIX
eocyoapcme, agnaowuxca cmoponamu Konsenyuu Cosema Esponvl 0 3awume uzuueckux auy
npU a8mMoMamu3upoOSanHol 0opabomke nepcoHalIbHbIX OAHHBIX, A MAKXHCe UHBIX UHOCTNPAHHBIX
2ocyoapcme, 00ecneyusarouux adeKeamuylo 3auumy npag cyoveKmos nepCcoHANbHbIX OaHHbIX,
ocyujecmensaemcs 8 coomeemcmeuu ¢ Hacmosiyum DedepanrbHvlM 3aKOHOM U Modcem Oblmb
3anpewjeHa uiu 02panudenda 8 Yeiax 3aujumsl OCHO8 KOHCMUmyyuoHno2o cmpos Poccuiickou
Dedepayuu, HpaBCMEEHHOCMIU, 300P08bA, NPAS U 3AKOHHBIX UHIMEPECO8 epadCcOaH, obecnedenus
000pOHBL CMPAHBL U OE30NACHOCMU 20CYO0APCMEA.
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2. VYnonnomouennvli opean no 3awume nNpas CyOLEKMOE NEPCOHANLHbIX OAHHbIX
ymeepacoaem nepeueHb UHOCHMPAHHBIX 20Cy0apcme, He asianuuxcs cmoponamu Konsenyuu
Cosema Esponvi o 3awume ¢usuueckux auy npu asmomMamusupo8aHHol obpabomxe
NEPCOHANILHBIX ~ OAHHLIX U obecneuusanwjux adeKeamuyro 3awumy npae cyOveKmos
nepconanvuulx oannwvix. I ocyoapcmeo, ne sasnawoweecs cmoponoi Konsenyuu Cosema Eeponul
0 3awume Quzuueckux Uy npu asmMoMamusuUpO8aHHOU 00pabomKe NepCOHANbHLIX OAHHbIX,
Modxcem Oblmb  BKIIOYEHO 6 NepeuyeHb UHOCMPAHHLIX —20Cy0apcms,  0becneyusaouux
A0eK8amHYI0 3auumy npag cyovLeKmos NepCOHANbHLIX OAHHBIX, NPU YCIO8UU COOMEEmCmELUs.
nonoxceHuam ykazannou Kousenyuu oelicmgyiowux ¢ coomsemcmsyrouem 2ocyoapcmee Hopm
npasa u npumMeHsemvlx mep 6e30nacHoCmu NepcoHAIbHbIX OAHHUBIX.

3. Onepamop ob6s3an ybeoumvcsi 6 MOM, YMO UHOCMPAHHBLIM 20CYOAPCMBOM, HA
Meppumopuio KOmopoz2o ocyujecmsisiemcs nepedaia nepCoHAIbHuIX OAHHbIX, obecneuusaemcs
A0eK8amHas 3awuma npas cyoveKmos NepPCOHANbHbIX OAHHbBIX, 00 HAYANA OCYUJeCmEIeHUs
MPAHCZPAHUYHOU nepedaiu NepCcoHaNIbHbIX OaHHBIX.

4. Tpancepanuunas nepeoaua NepCOHANbHLIX OAHHLIX HA MEPPUMOPUU UHOCPAHHBIX
eocyoapcme, He 00ecneyusarowux aoekeamHol 3aujumsl npas cyOvLeKmos nepcoHAIbHbIX
OAHHBIX, MOJCEM OCYWECMEIAMbCA 8 CLYUASX:

1) Hanuyus coenacus 8 NUCOMEHHOU opme CYObeKma NePCOHANLHLIX OAHHbIX Ha
MPAHCSPAHUYHYIO Nepedayy e20 NePCOHAIbHBIX OAHHbIX,

2) npedycmompeHHbIX Me#cOYHapoOHbiMu 0o2oeopamu Poccutickoti Dedepayuu;

3) npedycmompennvlX (hedepanvHbiMu 3aKOHAMU, eClU IMO HeoOX00UMO 8 yensx
3auumul OCHO8 KOHCMUmMyyuoHHo2o cmposi Poccuiickoii @edepayuu, obecneuenuss 060poHbsl
cmpanvl U 0e30NACHOCMU 20CYy0apcmed, a makyice ooecneyeHus 6e30nacHoCmu yCmouduugo2o u
be30nacno2o yHKYUOHUPOBAHUS MPAHCNOPMHO20 KOMNIEKCA, 3aujumsl UHMEPecos TUYHOCIU,
obwecmea u 2ocyoapcmea 6 cgepe MpaHcnopmHo20 KOMHIEKCAd OMm aKmo8 He3aKOHHO20
emMewamenbcmea,

4) ucnonnenuss 002060pa, CMOPOHOU KOMOPO20 ABAAEMCS CYObeKm NepCcoOHANbHbIX
OAHHbBIX;

5) sawumul orcusHU, 300p0B6bA, UHBIX IHCUSHEHHO BAJCHBIX UHMeEpeco8 cybdvekma
NEPCOHANILHBIX OAHHBIX UMW OpYy2uxX JuY NPU HEBO3MONCHOCMU NOJYVUEHUS CO2NACUsl 8
NUCbMEHHOU (hopme CYObeKma nepCcoHAIbHbIX OAHHDIX.

Ilpumeuanue: «TpaHCTpaHWYHAs TiepeJadya IMEPCOHAJIBHBIX JaHHBIX - TIepeaayda
MEPCOHAIBHBIX JIAHHBIX Ha TEPPUTOPHIO WHOCTPAHHOTO TOCYIapCTBa OPTraHy BIIACTH
WHOCTPAHHOTO TOCYJIapcTBa, WHOCTPAaHHOMY (H3UYECKOMY JHUIly WIH HWHOCTPAHHOMY
topuauyeckomy Juiy» (1. 11 ¢r.3 @3 «O nepcoHambHbIX JaHHBIX))

3anava 3 (makcumyMm — 20 6a/1J10B)

Bonbmioe konudyectBo MHTEpHET-pecypCcoB MPEAOCTaBISIOT BO3MOKHOCTD MOJIb30BAThCS
OTpe/ICICHHBIMA ~ MPOTPaMMaMH  (HampuMmep, O(GHUCHBIMH  IPOrpaMMaMH, IporpaMMaMu
pacro3HaBaHHsl TEKCTOB, IporpaMMaMu 0OpaOOTKH W300paxKeHWil W T.J.) 4epe3 CIEeIUaIbHO
co3faHHbIi VHTepHeT-caliT, 6€3 YCTaHOBKH 3TOr0 IPOrpaMMHOr0 OOecleueHus: Ha KOMIBbIOTEP
MOJIb30BaTeIsl.

I'paxxmanckuit kogekc Poccuiickoit denepanuu COAEPKUT ABa BUAA TOTOBOPa, KOTOPHIE
HE00XO0/IMMO OLIEHUTD:

1) JIutieH3MOHHBIN JOTOBOP:

IT. 1 ct. 1286 TK P®: «Ilo nuyenzuonnomy 002060py 00OHa CMOPOHA — AGMOP UU UHOU
npasoobradamensv (MuyeHsuap) npeoocmasisiem aubo 006sa3yemcs npedocmasums Opyeou
cmopoHe  (MuUyeH3uamy) npaso UCNOAb308AHUS IMO20 NPOU3BEOCHUs 6 YCMAHOBIEHHbIX
002080pOM npedenaxy.

2) doroBop 00 OKa3aHHUH YCIIYT:
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I. 1 ct. 779 TK P®: «llo 0ocosopy 603me30H020 OKA3aHUA YClye UCNOIHUMEND
00513yemcs N0 3a0anHUI0 3aKA34UKA OKA3AMb YCaAyeUu (Cosepuiums onpeoeiieHHble 0etiCmeus il
onpeoeneHHyI0 0esimeIbHOCIb), a 3aKaA34UK 005A3Yemcs ONIAmums 9Mu YCiyeuy».

JlaiiTe pa3BepHYTBI OTBET HA BONPOCHI:

e Kakoil BuJ 10roBopa ciefyeT MCIOJb30BaTh Ul yPETYJIMPOBaHMs OTHOIICHUH CTOPOH
110 TO0OHOMY CETE€BOMY HCIIOJIb30BAHUIO IPOIPAMMHOI0 obecredeHus?

e [lpu xakux yCIOBUSX MOXET MOTPeOOBATHCS 3aKIIOYMTh BTOPOH M3 YKa3aHHBIX BHUIOB
JI0OTOBOpA JJIsl YPETYJIMPOBAHMSI TAKUX OTHOIIEHUN?

Baok 3. «<AHa/IU3 aHTJIOA3BIYHOM CTATHH) (MAKCUMYM — 25 6aJ1J10B)

IIpouuraiite (pparMeHT aHIJIOA3BIYHON CTATHU U CHeJAHTE ero KPUTHYECKUI aHAJIM3 Ha
PYCCKOM fI3bIKe, IPHIEPKUBASACH CJIEIYIOIIEr0 CIMCKA BONPOCOB:
1) Kakyro npobiemy 3aTparuBaeT aBTop cTatbu? B yeMm 3akito4aeTcst akTyalbHOCTh TAaHHOW
po0JIeMbI?
2) Kakue MexaHHM3Mbl pEIICHHS JaHHOW MPOOJIEMBbI paccMaTpUBaeT aBTOp M KaK OH
orieHuBaeT ux dddexruBHocth? CornacHsl i Bel ¢ mo3umueit aBropa? IlosicHuTe cBOIO
TOYKY 3pECHUS.
3) Kakum oOpasoM, Ha Bamr B3missa, [JOMKHO —COBEPIICHCTBOBATHCA —POCCHICKOE
3aKOHOJIaTEILCTBO JJIS PEIICHUsT 0003HAYEHHON aBTOPOM MPOOIeMBbI?

IIpy BHINOJIHEHUH 3a]aHHUsl Pa3pelieH0 NMOJIb30BAThHCs NeYaTHON Bepcuei aHIJI0-PyCCKOTo
cJjaoBapsi.

Birnhack, Michael, S-M-L-XL Data: Big Data as a New Informational Privacy Paradigm
(August 15, 2013). Big Data and Privacy: Making Ends Meet 7-10 (Future of Privacy Forum &
Center for Internet & Society, Stanford Law School) (2013). Available at SSRN:
http://ssrn.com/abstract=2310700

Can informational privacy law survive Big Data? A few scholars have pointed to the
inadequacy of the current legal framework to Big Data, especially the collapse of notice and
consent, the principles of data minimization and data specification. These are first steps, but
more is needed. One suggestion is to conceptualize Big Data in terms of property: Perhaps data
subjects should have a property right in their data, so that when others process it, subjects can
share the wealth. However, privacy has a complex relationship with property. Lawrence Lessig's
1999 proposal to propertize personal data, was criticized: instead of more protection, said the
critics, there will be more commodification. Does Big Data render property once again a viable
option to save our privacy? To better understand the informational privacy implications of Big
Data and evaluate the property option, this comment undertakes two paths. First, | locate Big
Data as the newest point on a continuum of Small-Medium-Large-Extra Large data situations.
This path indicates that Big Data is not just "more of the same", but a new informational
paradigm. Second, | begin a query about the property/privacy relationship, by juxtaposing
informational privacy with property, real and intangible, namely copyright. This path indicates
that current property law is unfit to address Big Data.

S-M-L-XL

Context is a key term in current privacy studies. Helen Nissenbaum suggested that in
order to evaluate the privacy implications of socio-technological systems, we should ask how
these systems affect the informational norms of a given context. This notion fits within the
American reasonable expectations test, which indicates whether the interest in a particular
context is worthy of legal protection. Accordingly, | draw a continuum of data contexts, and
briefly explore several parameters: the archetypical players, their relationship, the volume,
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source and kind of data, and the kind of privacy harm that is at stake. For each situation, I note
the current legal response. The continuum is not a neat or rigid classification. The points are
indicators of a context. The purpose is to show the development of the contexts, culminating
with Big Data. Importantly, the appearance of a new point does not negate or exclude previous
points. Big Data raises new challenges, but old and familiar contexts have not elapsed.

Small. The typical Small Data situation assumes one party, usually and individual, that
harms another person regarding one informational bit, such as disclosure of a private fact. The
data subject and the adversary, to borrow computer scientists' parlance, might have a prior
relationship (e.g., family members, neighbors, colleagues), or they are in close proximity:
physically (Peeping Tom), socially (a Facebook friend's friend), or commercially (a seller).

Privacy torts developed with small data in mind, and form the common denominator of
Warren and Brandies' definition of privacy as the right to be let alone, and Dean Prosser's
privacy torts classification. The law attempts to prevent the harm caused to one's need in having
a backstage, either physically or mentally. The parties' proximity means that social norms might
also be effective.

Medium. Here too there are two parties. The difference is the volume of the data and the
balance of power. Unlike the one-time intrusion in the Small Data context, the adversary, now
called a data controller, accumulates data and uses it over time. The result is a specified database,
created and managed for one purpose, and not further transferred. Typically, the controller is
stronger than the subject. Examples are a school that collects data about students, an employer
vs. employees, insurance company vs. customers. The technology used can be as simple as a
sheet of paper.

In the United States, specific sector-based federal laws apply, e.g., the Family
Educational Rights and Privacy Act (FERPA), regulating students' records. The law attempts to
assure that the data is not misused. The data controller's legitimate interests are taken into
consideration. For example, in the workplace context, the employer has an interest in protecting
trade secrets. Thus, the law carves exceptions, limitations, and undertakes various forms of
balancing. When the controller is the government, constitutional checks are in operation, under
the Fourth Amendment.

Large. As of the 1970s, with technological advancements, it is easier to collect separate
bits of data. The volume is much larger, controllers are no longer close to the subjects, and the
parties' inequality is enhanced. The paradigmatic situation is a single data collector that
processes personal data of many subjects in one database, uses it for multiple purposes, and
transfers it to third parties.

Social norms are no longer effective. The concern shifts from the bit to the byte, and then
to the megabyte, namely, the database. Once personal data enters a database, the subject can
hardly control it. The database contains information without the subject knowing what kinds of
data are kept, or how it is used. Moreover, databases may be maliciously abused (nasty hackers,
commercial rivals, or enemies), abused to discriminate (by the state, employers, insurance
companies, etc.), or reused for new purposes, without the data subject's consent.

The legal response was a new body of law, now called informational privacy or data
protection. It assumes that the concentration of the data is dangerous per se. Data protection law
originated in the 1970s, with the American Ware Report and the Privacy Act of 1974 being an
important step, continuing with the influential OECD Guidelines in 1980, and now carried
globally by the 1995 EU Data Protection Directive. The common denominator is Fair
Information Privacy Principles (FIPPs) that provide data subjects with some (limited) tools to
control personal data: notice, consent, limitations on the use of the data, subjects' rights of access
and rectification, and the controllers' obligations to confidentiality and data security. In the
United States there is a series of sector-based and/or content-based laws that regulate specific
contexts. While much of the law is phrased in technologically-neutral language, a close reading
reveals that it assumes Large Data.
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Extra-Large. Once megabytes turned into terabytes, the risk to personal data shifted yet
again. This is Big Data. The volume staggers. There are multiple adversaries. Personal data is
gathered from a variety of sources. Data subjects provide a constant stream of accurate, tiny bits
of everything they do. It is not always clear who is the data controller. The kind of control also
changes. Under Large Data, the way the database was structured mattered. Sensitive kinds of
data could be deleted, anonymized, or not collected at all. In contrast, under Big Data, every bit
is welcome. The controller does not need to arrange the data at all: all bits are thrown together
into one huge bucket. The original context doesn't matter. Bits are constantly collected, taken out
of their original context, and mixed. Data is decontextualized only to recontextualize it in a
different way. The notion of context-specific laws collapses.

Current (mostly European) rules would simply prohibit much of XL databases that
contain data about identifiable people. Notice and consent per-use are impossible; Big Data
operates under a maximization principle rather than a minimization principle. The law breaks
down.

Property/Privacy

The property option seems quite tempting. In order to share the wealth, we should be able
to protect the wealth in the first place. However, current property law that addresses intangible
assets, namely copyright law, does not provide the answer. Here is an outline of the
privacy/property juxtaposition along the S-M-L-XL continuum.

S. Property and privacy may overlap. If my home is mine, | can effectively exclude
unauthorized intruders and reasonably protect my privacy. The Supreme Court recently
concluded that the government's use of drug-sniffing dogs is a "search" under the Fourth
Amendment. The Court conducted a property analysis; Justice Kagan's concurrence reached the
same conclusion under a privacy analysis. However, privacy and property do not always overlap,
as the law protects people, not places.

S., M. From a copyright perspective, for both Small and Medium contexts, the single bit
of data does not qualify as proper subject matter. It is an unprotected fact. Neither the data
subject nor the controller can rely on copyright law. Without protected property, it is difficult to
share the wealth.

L. Real property is irrelevant here. Copyright law may protect the database as a whole, if
the selection and arrangement of the facts are original. The individual bits of data remain
unprotected. The subject has no property in her personal data, but the data controller might have
a property right in the aggregated data. Once the database is protected, there is a reference point
for sharing the wealth: it is easier to track down how personal data is processed and used.

XL. Copyright law does not provide the controller with legal protection: the data is not
arranged in any particular form, let alone in any original way. Unstructured databases fall outside
copyright's subject matter. The controller should seek alternative ways for effective control: the
use of technological protection measures is one possible avenue, and to the extent that one
undertakes reasonable means to keep the data confidential, trade secret law might be another
avenue.

**k*

The continuum of S-M-L-XL data highlights the special characteristics of each data
context, the different legal answers, and the ultimate collapse of context under Big Data.
Nevertheless, the appearance of Big Data does not mean that previous sizes are eliminated:
privacy law is still relevant for the other contexts. Property law, occasionally suggested as a
possible solution for the privacy concerns, is unlikely to offer comfort. Copyright law does not
protect the data subject or the controller. Trade secret law might enable the latter effective
control, but not assist the data subject.
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