Onumnuana HAY BIID s cTy1IeHTOB M BhINYCKHUKOB — 2018 1.

Hanpagaenue: «FOpucnpyaeHuus»

IIpopnis: «IIpaBo uHGpOPMALMOHHBIX TEXHOJIOTHA U HHTELJIEKTYAJIbLHOMN
COOCTBEHHOCTH) KO/ - 2102

Bpems Boinosinenus 3aaanusi — 180 muH.

baok 1. BpiOGepure 0AMH NPABUJIBHBIA OTBET CPeAH MNPeEIJIOKEHHBIX M 3alITPUXYyHTE
COOTBETCTBYIOIIMII eMy OBaJl B OJIaHKe OTBETOB HA INepecedeHHMM HOMepa BONpoca M
HOMepa oTBeTa (MakcHMYM - 15 6aJL1oB).

1. O6mmM TpeboBaHHeM K 00padoOTKe NMEPCOHAIBbHBLIX JAHHBIX B COOTBETCTBHM C
POCCHIICKUM 3aKOHOJATeJIbCTBOM He SIBJISIETCS:
1) obecrieyeHne TOYHOCTH TEPCOHATBHBIX JAHHBIX;
2) HEIOIMyCTHMOCTh OOBETUHEHUs 0a3 JaHHBIX, COJACPIKAIINX NEPCOHAIBHBIC JaHHBIC,
00OpabaThIBacMble B HECOBMECTUMBIX MEKAY OO0 IETIsIX;
3) obecrieueHne JOCTOBEPHOCTH IMEPCOHATBHBIX JAHHBIX;
4) orpaHuueHHe 00pabOTKHU JOCTHIKCHUEM 3apaHee ONMPEACICHHBIX LEIeH.

2. B peiicTBywomieii penakuuun ®enepaibHoro 3akoHa or 27.07.2006 N 149-®3 "06
uHopManuu, MHPOPMAUMOHHBIX TEXHOJOTHUSIX M 0 3amuTe uHopManuu' He
ompe/eJieH MPaBOBOH CTATYC CJIeAYIOLIEro Cy0beKTa:

1) OGmorep;

2) oOpraHu3artop pacmpoctpaHeHus uHpopmaluK B ceTd «MHTepHETY;
3) omepaTop MOMCKOBOM CHCTEMBI,

4) obnamarens HHPOPMAIIUH.

3. BbliOepuTe yTBep:kaeHHe, He OTHOcsiIeecsi K YCHJIEHHOI HeKBaJau(uuupoBaHHOI
3JIEKTPOHHOM MOANMCH:

1) oJeKTpOHHAs TMOAMKUCH MO3BOJSET ONPEACIUThH JIMIO, MOAMKCABIINEE SJICKTPOHHBIN
JIOKYMEHT;

2) DSICKTPOHHAs TOMAIMKUCH MO3BOJSIET OOHAPYXKUTh (AaKT BHECEHUS HW3MEHEHHH B
AJIEKTPOHHBIN JOKYMEHT;

3) s co3maHust U MPOBEPKHU SJICKTPOHHOM MOMHMCH ODKHBI HCIIOIb30BAThCS CPEICTBA
AJIEKTPOHHOW TOAMUCH, HMMEIONIUME TOATBEPXKIEHNE COOTBETCTBUSI TPEOOBAHUSIM
®enepanbHoro 3akoHa oT 06.04.2011 N 63-D3 «O06 >7eKTpOHHOM MOAUCHY;

4) WCIOB30BAHUE DJICKTPOHHOM MOAMUCH BO3MOKHO 0€3 CO3aHus CepTH(HUKaTa KIroua
MIPOBEPKU AIIEKTPOHHOM MOJIHUCH.

4. BbiOepuTe yTBep:KIeHHE, COOTBETCTBYIOIEE POCCHIICKOMY 3aKOHOAATEIbCTBY O

KOMMeEpPYeCKOH TalHe:

1) KOMMEpUYeCKyl0 TaiiHy MOTYT COCTaBJSTH CBEICHHS O  3aJ0JDKCHHOCTH
paboTtonareneii Mo BIIUIATE 3apaOOTHOM IJIATHI;

2) opraH rocyJaapCTBEHHOH BJIACTH MOXKET 3alpOCUTh WHPOPMAIIHMIO, COCTABIISIONIYIO
KOMMEPUYECKYIO TaiiHy, TOJBKO [0 MOTUBUPOBAHHOMY TPEOOBaHMIO C 00s3aTeIbHBIM
yKa3aHHUEM IIeJIM U IPAaBOBOTO OCHOBAHUS 3aTpe0oBaHMs HHPOpMALIHH;

3) Ha JOKyMEHTax, CoJepKalluX WHPOPMAIHIO, COCTABISIONIYI0 KOMMEPYECKYIO TaiHy,
JoJikeH ObITh HaHecET rpud «KoHpuaeHuranpsHas HHPopMaus»;

4) KOMMEpPYECKYIO TaifHy MOTYT COCTaBIISITh CBE/ICHUS O CUCTEME OILIAThI TPY/A.
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Kanaccnpukannsas wuHPOPMAIMOHHONW NPOAYKIHMHM B NeJISAX 3alIUTHI JeTed OoT
uHpopMauumu, MNPUYUHSAIOMENA Bpel HWX 3I0pOBbI0 W (MJIH) Pa3BUTHIO,
OCYILEeCTBJISICTCS:

1) PockoMHam30poMm;

2) MunucrepcTBOM KynbTypbl Poccuiickoit deneparim;

3) O6iecTBenHoi manaroii Poccuiickoii deneparum;

4) TNPOU3BOAMUTENSIMHU U (WJIK) PaCPOCTPAHUTEIAMHU UH(DOPMALIHH.

BoiOepute BepHOe YTBep:KlIeHHe O peryJupoBaHuM pekjambl B Poccuiickoi

Denepanun:

1) B Poccuiickoii deneparuu 3amnpeiieHa pekiiama Jr00ro OpyKus;

2) B peKiame He JOIyCKAeTCsl MOOYKICHHE HECOBEPILCHHOIETHUX K TOMY, YTOOBI OHH
yOeaunu poauTeneit mpuodpecTu pekjIaMupyeMblid TOBap;

3) B pekiame He JOIYCKAeTCs WCIOJIb30BAHUE JIIOOBIX HMHOCTPAHHBIX CJIOB H
BBIPAKECHMUI;

4) He IOIyCKAaeTCs peKiamMa MUPOTEXHHYECKUX H3ISITHA.

BoiGepuTe yTBepikIeHHe, NMPOTHBOpedYalllee POCCHICKOMY 3aKOHOAATEJHCTBY B

chepe nunpopmanuu:

1) He nmomyckaeTcs OrpaHHYCHHE JOCTYNa K MH()OPMALUU O COCTOSHUH OKPY)KaroIiei
cpensr,

2) B Poccuiickoii demepalinr MOXKET ObITh OTPAaHUYEH JOCTYI K HOPMATHBHO-IIPABOBBIM
aKTaMm;

3) B Poccuiickoii denepanuu He JOMYCKAETCS B3UMaHHUE IUIATHI 3@ MPEIOCTABICHHE
rOCY/IapCTBEHHBIM OPTraHOM HJIM OPTaHOM MECTHOTO CaMOYIpaBIICHUs WH(OpMAIIUU
0 CBOCH JICATEIIBHOCTH

4) He MOXeT ObITh OTrpaHUYEH JOCTYH K WH(POPMAIUH, HAKAIIMBACMON B OTKPBITHIX
dboHIaX apXHBOB.

K 00beKkTaM CMEKHBIX MPAB 110 POCCHICKOMY 3aKOHOAATEIbLCTBY OTHOCSITCS:
1) dotorpaduyeckue Mpor3BeaCHNUS;

2) doHOrpamMMBI;

3) reorpaduyueckue KapThl;

4) VIHTEepHeT-CalThI.

Ecinm B JIMIEH3MOHHOM [0r0BOpe, INpelycMAaTPHUBAIOLIEM HCIOJb30BaHHE

pe3y/ibTaTa MHTEJUIEKTYAJIbHOH JeiTeIbHOCTH B COCTaBe CJI0KHOI0 00beKkTa, He

yKa3aHa TePPUTOPHUs, HA KOTOPOH NOMYCKAETCH HUCIOJIb30BAaHHE ITOr0 pe3yJbrara

HHTEJVIEKTYAIbHOM eI TeIbHOCTHU:

1) JHIECH3UOHHBIH JOTOBOP CUUTACTCS HE3AKIFOUCHHBIM;

2) JIMICH3MOHHBIN JIOTOBOP CYMTACTCSI HUYTOKHBIM;

3) InuIeH3MAT BIpaBE HCIOIb30BaTh PE3yJbTAT MHTEIUICKTYaIbHOH JAESITENbHOCTH Ha
BCEU TEPPUTOPUU JAECHCTBUS COOTBETCTBYIOIIETO UCKIIFOUUTEIBHOIO ITPaBa;

4) nUUEeH3WAaT BIIPaBE HCIIOJIB30BATh PE3YNIbTAT MHTEIUIEKTYyaIbHOW NESTENbHOCTH Ha
tepputopuu Pocculickonn @enepannn.

IIo poccuiickoMy 3aKOHOAATENbCTBY YCJIOBHEM NMATEHTOCIOCOOHOCTH HU300peTeHnil
He SIBJISICTCH:

1) npoMmbIIICHHAs TPUMEHUMOCTb;

2) M300peTaTeNnbCKHid yPOBEHb;

3) HOBHU3Ha,

4) OpPUTHMHAIBHOCTb.
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11. na monydeHusi oxpannl Ha Teppuropuu Poccuiickoii ®egepanum Tpedyercs
rocyJ1apcTBeHHasi perucTpanus:
1) 06a3 gaHHBIX;
2) mporpamm it O9BM;
3) HaMMEHOBaHMU MECTa MPOUCXOXKICHUS TOBAPOB;
4) KOMMEpPYECKHX 0003HAYCHHH.

12. ABTOpOM ayIMOBHU3YaJILHOI0 POU3BEICHNUS HE SIBJISETCS:
1) aBrop cueHapus;
2) pexHccep-NOCTaHOBHIIHK;
3) UCIOJIHHUTEINb POJIH;
4) KOMITO3HUTOD.

13. lIpaBo aBTOpa NpOHM3BEIAEHHS H300PA3MTEIHLHON0 HCKYCCTBA HA MOJydYeHHEe OT
NMpPOJaBHA BO3HATPAXKIEHHS] B BHJIE MNPOUEHTHBLIX OTYHCICHHH OT IEHbI
nepenpoaakKu OPUrHHAIA MPOU3BeAeHHs] HA3bIBAETCS:

1) mpaBOM Ha OpUTHHAI POU3BEICHHS;
2) mpaBOM CJIEI0BaHUS;

3) mpaBOM Ha OTYHCIICHUSI,

4) TpaBOM TIEPEIPOIAXKH.

14. BoiOepuTte yTBepiKleHHE, COOTBETCTBYIOIEE POCCHIICKOMY 3aKOHOAATEIbCTBY 00

HHTELIeKTYAIbHON COOCTBEHHOCTH:

1) HenpUKOCHOBEHHOCTH MPOM3BEICHUS OXPAHSICTCS B TEUCHUE BCEH KHM3HU aBTOpa M
CEMUJIECATH JIET, CUUTas C 1 siHBaps roja, CIeIyroLero 3a roJOM CMEPTH aBTOPa;

2) mpou3BeICHHE, Mepelle/iiee B 00MeCTBEHHOES IOCTOSHUE, MOXKET HCIOJIb30BaThCs
MOOBIM  JUIIOM 0€3 4Ybero-mubo corjiacus WM pPa3pelieHus] C  BBILIATON
BO3HArpakKJACHUs HacJIeIHUKaM aBTOpa;

3) TpaBO aBTOPCTBA HE MOXKET OBITh OTUYKACHO TPEThEMY JIUILY;

4) aHOHUMHOE ONyOJIMKOBaHHE MPOU3BEACHHS BICUET OTKA3 aBTOpa OT IpaBa Ha UMSL.

15. U300peTenne, HCHOIb30BAaHME KOTOPOr0 HEBO3MOKHO 0€3 WCHOJb30BAHUS
OXPaHSIEMOr0 NATEHTOM M WMEKINero 0oJjiee PpaHHUIT TPUHOPHUTET APYroro
H300peTeHus1, IBJISIETCA
1) cBs3aHHBIM U300pETCHUEM;

2) TpPOU3BOIHBIM H300pPETCHUEM;
3) 3aBHCHUMBIM H300pETCHHEM;
4) ToCIenyoIM N300PETCHUEM.

Baok 2. Pemmte 3axaun (Mmakcumym — 60 6assioB)

3apaua 1 (makcumymMm — 20 6a/1710B)

OO011IecTBO C OTPaHUYECHHON OTBETCTBEHHOCTHIO «A-PYCy» (mamee — «OOO A-PYCy)
yupexaeHo B MockBe B 2014 roay u OCyHIECTBIISIET CBOKO JAESATEIbHOCTh B Poccum, SBISACH
4acThl0 OOJIBIION MEXAyHApOJHOW Tpymnmbl KoMmmaHuil «A» (mamee — «I'pymma Ay). Bee
koMrnaHuu ['pynnsl A 0Ka3blBalOT yCIAYTd B Pa3iUYHbIX IOPUCAMKIMIX MOJ OJHUM U TEM XKe
TOBapHbIM 3HaKOM «A» (nanee — «ToBapuslil 3HaK A»). MckimtounTenbHble npaBa Ha ToBapHBIN
3HaK A BO BCEX FOPUCIUKIMAX, € OH 3apETUCTPUPOBAH U €My IIPEJOCTABIIEHA OXPaHa, B TOM
gucie B Poccuiickoilt Penepannu, IpruHAAIEkKaT TOJOBHON KOMIIAHUY I'PYIIIBI, PACIIOI0KEHHON
B [omnannuu (nanee — «l osoBHast KoMImaHus»). JIMIIEH3MOHHBIM J10rOBOp Ha MCIOJIb30BAHUE
ToBapHoro 3Haka A Ha tepputopun Poccun mexny ['onosnoit komnanueit 1 OOO A-PYC He
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3axmroyvaincs, npu 3toM OOO A-PYC ucnonssyer ToBapuslii 3Hak A B Poccuu ¢ 1aTel cBOero
YUpEXJIEHUS JJIsl BCEX YCIIYT, KOTOpPbIE YKa3aHbl B CBUIETEIHCTBE HAa TOBAPHBIM 3HAK.

B 2018 roxy OO6mectBo ¢ orpaHuyeHHON OTBETCTBEHHOCThIO «by» (mamee — «OOO by)
MOJIaeT MCKOBOE 3asBiCHHE K [ OJIOBHOII KOMMIAHMU O JOCPOYHOM IMPEKpAlllEeHUU IPaBOBOM
oxpanbl ToBapHOTo 3HaKa A BCJEICTBUE €r0 HEUCIIOIb30BAHHUS.

Yacte IV I'paxnanckoro Kogekca Poccuiickoit denepanuu COAECPKUT CIEAYIOIIUE
MOJIOXKEHUS O MOCIEACTBUAX HEUCIIOIb30BAaHUS TOBAPHOTO 3HAKa (cTaThs 1486):

1. Ilpasosas oxpana mogapHo20 3HaKa Modcem OblMb HpPeKpaueHa OOCPOYHO 8
OMHOWIeHUYU 8CeX MOBAPO8 UIU YACMU MOBAPO8, O/l UHOUBUOYAIUIAYUU KOMOPBIX MOBAPHbILL
3HAK 3apec2ucmpuposan, 6Cle0Cmsue HeUCHONb308aHUs MOBAPHO20 3HAKA HeNpepvleHO 8
meueHue mpex aiem.

3aunmepecosannoe 1nuyo, norazalwee, yYMoO NpPABOOOIAOAMENL He UCNONb3Yem
MOBAPHYIIL 3HAK 6 OMHOWEHUU B8CeX MOB8ApO8 WU HYACMU MO8apos, 01 UHOUBUOVAIUZAYUU
KOMOpPbIX MOBAPHLIL 3HAK 3ape2Ucmpupos8ar, HANpasisem makomy npasoodiadamento
npeonoxcenue  obpamumsbcsi 68  (pedepanbHuill  OpeaH  UCHOJIHUMENbHOU  8lacmu  No
UHMENIEeKMYaNbHOU COOCMBEHHOCMU C 3ds8lleHuemM 00 omKase om npaga HA MOBAPHLIU 3HAK
AUOO 3aKNIOYUMb C 3AUHMEPECOBAHHBIM TUYOM 002080p 00 OMYYHCOEHUU UCKIIOUUMENbHO2O
npasa Ha MOGApPHBIU 3HAK 6 OMHOWEHUU BCeX mMo8apo8 UlU YACmu moseapos, O
UHOUBUOYANUZAYUU KOMOPBLIX MOBAPHBIUL 3HAK 3apecucmpuposan (oaiee - NpeoyodiceHue
3aunmepecosannoco  auya). Ilpeonooccenue  3auHmepeco8anHo20  IUYA  HANPABIAEMCs
npasoobraoamento, a makdice no aopecy, ykasanHomy 8 I'ocyoapcmeenHnom peecmpe mosapHbix
3HAKO8 UNU 8 COOMBEeMCmMEyouem peecmpe, npedyCMOMPEHHOM MeHCOYHAPOOHBIM 002080POM
Poccuiickoii @edepayuu.

IIpeonoorcenue 3aunmepeco8aHno2o 1Uya Modicem OblmMms HANPABIEHO NPABO0OIAOAMENIO
He panee 4YeMm no UcmeyeHuu mpex aem c¢ 0amvl 20CYOAPCMEEHHOU Pe2ucmpayu mosapHo20
3HaKa.

Ecnu 6 meuenue 08yx mecsayes co ons Hanpagnenus npeonrodtceHus 3auHmepeco8anHo2o
auya npasoobradamens He nodacm 3aseieHue o6 omkase om Npasa HA MOBAPHBIU 3HAK U He
3aKII0YUM C 3aUHMEPECOBAHHBIM TUYOM 002080p 00 OMUYHCOCHUU UCKTIOYUMENTbHO20 NPAsa Ha
MOBAPHYBIIL 3HAK, 3AUHMEPECOBAHHOE TUYO 8 MPUOYAMUOHEBHBII CPOK NO UCMEYeHUU YKAZAHHBIX
08yX Mecsyes enpage ooOpamumscsi 8 cy0 C UCKOBLIM 3As6NeHUEeM 0 O0CPOYHOM NPEeKpaujeHuu
NPABOBOIl OXPAaHbl MOBAPHO20 3HAKA 8CIEOCBUE €20 HEeUCHONb308AHUSL.

Hosoe npeonoowcenue  3aunmepecosanno2o auya modxcem  Oblmb — HANPABLEHO
npagoobradamenio mogapHO20 3HAKA He paHee 4eM N0 UCMedeHUU MpexmecsiuHo20 CPOKd CO
OHsl HANPAaGeHust nPedblOYIUe20 NPedsloHCEHUs. 3AUHMEPECOBAHHO20 TUYA.

Pewenue o docpounom npexkpaweHuu npasosoll oxXpamsbl MOBAPHO20 3HAKA 8CIeOCEUE
€20 HeUucnonIb306aHuUs NPUHUMAEMC CYOOM 6 Clyuae Heucnolb308anus npasoodradamenem
MOBAPHO20 3HAKA 6 OMHOWEHUU COOMBEMCMBYIOWUX MO8APO8, Ol UHOUBUOYATUZAYUU
KOMOPbIX MOBAPHBIN 3HAK 3APe2UCMPUpO8an, 6 meyeHue mpex Jjaem, HenocpeocmeeHHo
npeoulecmsyiowux OHIO HANPAsIeHUs Npagoodaadamento NpeoioNHCeHUs 3auHmepeco8anHo2o
auya.

Ilpasosas oxpana mosapHoeo 3HaKa Npekpawaemcs ¢ 0amsl 6CMYNIEeHUS 8 3AKOHHYIO
CUy peuieHus cyoa.

2. JIna yeneu nacmosawei cmamvu UCNONb308AHUEM MOBAPHO20 3HAKA NPUSHAEMCS €20
UCnovL3068aHue npagoobiaoamenem Ul JIUYoM, KOMOPOMY maKoe Npago npedoCmasieHo Ha
OCHOBAHUU JIUYEH3UOHHO20 002080pa & coomeemcmeuu co cmamveu 1489 nacmoawezo
Kooekca, nubo opyesum nuyom, ocyujecmeniroujum UCHONb308AHUE MOBAPHO20 3HAKA NOO
KOHmMpONeM npagoobraoamens, Npu YCI08UU, YMO UCHOIb308AHUE MOBAPHO20 3HAKA
ocywecmensemcs 8 coomeemcmeuu ¢ nyHkmom 2 cmamou 1484 nacmoswezo Kooexca, 3a
UCKTIIOYEHUEeM Cy4aes, Ko20a CcOOmEemcmayuue 0elcmsaus He C85i3aHbl HeNoCPeOCmMBeHHO C
88e0eHUeM MOo8apa 8 2padCOAHCKUl 000pom, a MaKxmce UCNONb308AHUE MOBAPHO2O 3HAKA C
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U3SMEHEeHUeM e20 OMOENbHLIX NEMEHMO08, He MEHAIWUM CYWecmed MoeapHo20 3HAKA U He
02PAHUYUBAIOWUM OXPAHY, NPEOOCMABIEHHYI0 MOBAPHOMY 3HAK).

3. bpems 0okaszviéanus ucno1b308aHus MOBAPHO20 3HAKA JeAHCUM HA npasoodiadamerne.

Ilpu pewenuu gonpoca o 00CPOUHOM NPEKpaUjeHUU NPABOBOL OXPAaHbl MOBAPHO20 3HAKA
ecrneocmeue e20 HeuCnonb308anus Mo2ym Oblmb NPUHAMbL 60 GHUMAHUE NPeOCMABIeHHble
npagoobnaoamenem 00KA3amMenNbCmea mo20, UYMO MOBAPHbIUL 3HAK He UCNONb308ANCS NO
He3a8UCAUUM OM He20 0OCMOAMENbCEAM.

4. Ilpexpawenue npasogou o0XpaHbl MOBAPHO20 3HAKA O3HAYAem NpeKpaujeHue
UCKTIIOUUMENbHO20 NPABa HA dMOM MOBAPHbIU 3HAK.

JaiiTe pa3BepHYTbIH OTBET Ha BOIIPOC:

e JlomxeH 1u CyJ 10 JAHHOMY JIeJly PEKPaTUTh MPaBOBYIO oXpaHy ToBapHOro 3Haka A
BCJICJICTBUE €TI0 HEUCIIOIb30BaHUs Ha TeppuTopun Poccuiickoit @enepanuu?

3anaua 2 (MakcumyM — 20 6a/1710B)
[Ipoananusupyiite crarbi0 PenepanbHoro 3akoHa ot 27.07.2006 N 149-®3 "O6
uHpopManuu, HHPOPMAIMOHHBIX TEXHOJOTHAX M 0 3ammrte wuHpopmamuu'", naiite
pa3BepPHYTHIl 0TBET HA BONPOCHI:
e Ha pemenune kakux npodieM B cdepe 3auuThl aBTOPCKUX M CMEKHBIX MPaB HaNpPaBIICH
MEXaHH3M, 3I0)KCHHBIN B JAHHYIO CTaThi0 3akoHa? Jl0CTaTOYHO JIU JTAHHOTO MEXaHU3Ma
JUTSL pEIIeHUs ATUX Tpobiem?
o Kaxkue ropuanyeckue, OpraHu3alMOHHBIE M TEXHUYECKHE CIIOKHOCTH BJICYET 3a COOOM
peanu3anys MeXaHn3Ma, 3aJI0)KEHHOTO B IaHHYIO CTAaThIO 3aKOHA?
e Kakue uHBIE MEXaHHU3MBI 3alIUTHl ABTOPCKUX W CMEXHBIX MpaB B ceTu HHTepHeT
MPElyCMOTPEHBI POCCUMCKUM 3aKOHOIATEILCTBOM?

Cmampws 15.6-1. [lopaoox oepanuyenus 0ocmyna K Konusam 3a010KUPOSAHHBIX CAliMO8

(66edena Dedepanvuvim 3akonom om 01.07.2017 N 156-D3)

1. Pazmewenue 8 un@opmayuoHHO-mMeNeKOMMYHUKAYUOHHBIX CemsX, 8 MOM Yucie 8
cemu "HUnmepnem", catima, cxoonoeco 0o cmenenu cmewenus ¢ caumom ¢ cemu "Humepnem",
docmyn K KOMOpOMY ocpaHudeH no peuienuio MocKo8CK020 20p00CcKo2o cyoa 8 c6sa3u ¢
HEOOHOKPAMHbIM U HEeNpagoMepHuIM pasmeujenuem ungopmayuu, cooepxcaujeti 00beKmul
ABMOPCKUX U (UIU) CMENCHBIX Npas, Uiy uHgopmayuu, HeoOX0OUMOU Ol UX NOIYHEHUs C
UCNONIL308AHUEM  UHPOPMAYUOHHO-NENEKOMMYHUKAYUOHHBIX —cemeli, 6 mMOoM uucie cemu
"Humepuem" (Oanee - konus 3a010KUpOBAHHO20 calima), He 0ONYCKAencsl.

2. B cayuae nocmynnenus om ¢hedepanvuulx opeano UCHOTHUMENbHOU 61acmu UlU
npagoobiadamereti ungopmayuu 00 0OHapyHceHUU 8 ungopmayuouHo-
MEeNeKOMMYHUKAYUOHHBIX cemsx, 6 mom uucie 6 cemu "Humepnem", ykaszannozo 6 uacmu 1
Hacmoswel cmamsu cauma edepanbHulil Opear UCHOTHUMENLHOU 61ACMU, OCYWeCMEIAIOUUL
@yHKyuu no evipabomke u pearuzayuu 20cy0apCcmeeHHol NOAUMUKU U HOPMAMUBHO-NPABOBOMY
Pe2yIupoeanuro & cgepe MAaccosvbiX KOMMYHUKAYUL U CPeOCm8 MAcco8ol uHpopmayuu, 8
meueHue Cymox.:

1) 6 nopsaoke, ycmanoenennom Ilpasumenscmeom Poccuiickou @edepayuu, npunumaem
MOMUBUPOBAHHOE  peuleHue O npusHanuu cauma 6 cemu "Humepnem"  konueu
3a010KUPOBAHHO20 CaAlima;

2) Hanpasensem 6 nopsoke, YCMAHOBNEHHOM (hedepalbHbIM OP2aHOM UCHOTHUMENbHOU
enacmu, OCyweCmensiowum @yHKyuu no 6vlpabomke U pearusayuu 20cy0apcmeeHHol
NOMUMUKY U HOPMAMUBHO-NPABOBOMY De2yIUPOSAHUI0 8 chepe MACCO8bIX KOMMYHUKAYUL U
cpeocme Maccoeou uHgopmayuu, 61adenvyy Konuu 3a0J10KUPOBAHHO20 CAUma 6 INeKMPOHHOM
8U0e HA PYCCKOM U AH2TULUCKOM A3bIKAX MOMUBUPOBAHHOE peuleHue 0 NPUSHAHUU catima 6 cemu
"Unmepnem" konueii 3a610KUpoOBAHHO20 CaAlima;
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3) Hanpasnsiem no cucmeme 83aUMOOCUCMBUSL 8 (Pedepanbhblll OP2aH UCHOIHUMETbHOU
enacmu, oCywecmensiowuti GyHKyuu no KOHmpouo u Hao3opy & cgepe cpeocme maccosoti
uHgopmayuu,  MAaccoevix  KOMMYHUKAYUU,  UHQDOPMAYUOHHBIX — MEXHONO2UU U  CBA3U,
MOMUBUPOBAHHOE  peuleHue O npusHanuu cauma 6 cemu "Humepnem"  konueu
3a010KUPOBAHHO20 calima.

3. B meuenue cymok ¢ MoMewma NOCMYNJEHUs NO CUcCmeMe 63aumMoOeLicmeus
MOMUBUPOBAHHO20 — peulenus  (edeparvHo20  opeaHd — UCHOJIHUMENbHOU  61ACmiu,
ocywecmenaioweco QyHKyuu no 6vlpabomke U pearuzayuu 20cyO0apCmeeHHOU NOIUMUKU U
HOPMAMUBHO-NPABOBOMY Pe2yIUPOBAHUI0 8 cepe MAaAcco8biX KOMMYHUKAYUN U CPeoCcms
maccoeotl ungopmayuu, o npushanuu cauma 6 cemu "Humepnem'" xonuetl 3a010KUPOBAHHOCO
caiima, ¢hedepanvHblil OpeaH UCHOJTHUMENbHOU 6I1ACMU, OCYWeCMEIiowull QYHKYuu no
KOHMPONIo U HAO30py 8 cghepe cpedcms Maccosou UuHGopmayuu, Maccosvix KOMMYHUKAYUL,
UHPOPMAYUOHHBIX MEXHONOSUL U CEAZU.

1) ompeodensem nposatioepa xocmuHea unu uHoe obecneuusaroujee pameueHue Konuu
3abnoxkuposanno2o cauma 6 cemu "Humepnem" nuyo;

2) nanpasnsiem nposaiidepy Xocmunea Uiy YKa3auHomy 6 nynkme 1 macmosweti yacmu
JUYY YBeOOMIeHUe 8 INeKMPOHHOM 6UOe HA PYCCKOM U AHSIUNCKOM SA3bIKAX O NPUHAMOM
Gedepanvhbim 0peanom UCNOIHUMENLHOU B1ACMU, OCYWECMBIAIOWUM QYHKYUU N0 8blpabomke
U peanuzayuy 20cyo0apcmeeHHou NOIUMUKY U HOPMAMUBHO-NPABOBOM) Pe2YIUPOSAHUI0 8 chepe
MACCOBbIX KOMMYHUKAYULL U CPEeOCmE MAcco8ou UHGopmayuu, MOMUSUPOBAHHOM DeuleHuu o
npuznanuu carima 6 cemu "Mnmepnem" xonueti 3a010kuposannozo cauma,

3) uxcupyem oamy u 8pems HaNpaeieHus NpedyCMOmMpeHHo20 NYHKMom 2 Hacmosujel
yacmu yeeooMieHUs npoeaudepy XoOCmunea Ui YKa3aHHomy 6 nyHkme I nacmosweu wacmu
JUYy 6 coomeemcmayouel UHGOPMAYUOHHOLL cucmeme;

4) manpaeisem no cucmeme 83aUMOOEUCMBUS ONEPAMOPAM C8A3U MmpedOosaHue o
NPUHAMUL Mep NO 02PAHUYEHUI0 O0CMYNA K KONUU 3A0JI0KUPOBAHHO20 calima,

5) nanpasnsiem 6 nopsioke, YCMAaHOBIEHHOM (hedepanrbHbiM OP2AHOM UCHOJIHUMENLHOU
e1acmu, oCyuwecmeiaiowum QYyHKYuy no KOHmMpOI0 U HA030py 6 cghepe cpedcms Maccosol
uHgopmayuu, Maccosvix KOMMYHUKAYUL, UHGOPMAYUOHHBIX MEXHOL02UL U CE8A3U, ONepamopam
HOUCKOBYIX cucmem, pacnpocmparnsowum 8 cemu "Humepuem" pexnamy, komopas HanpasieHa
Ha npueiledenue SHUMAHUS nompebumeneu, Haxooawuxca Ha meppumopuu Poccutickoti
Dedepayuu, 8 31eKMPOHHOM 8UOe Mpebo8aHUe 0 NPEeKPaujeHuU 8bl0ayU c8e0eHUll 0 OOMEHHOM
uMeHu u 06 yKazamensax cmpaHuy Konuu 3a010KUpo8aHHo2o caima.

4. B meuenue cymok ¢ MoMenma noiyienus yKazaHHozo 6 nynkme 4 uacmu 3 Hacmosujel
cmamvu mpebo6aHusi onepamop Ce5A3uU, OKA3bI8AIWUL YCIy2U N0 NPeOOCMAsIeHUul0 00CMyna K
UHGDOPMAYUOHHO-MENEKOMMYHUKAYUOHHOU cemu, 8 mom uucie cemu "Hnmepnem", 00s3am
02PaHUYUMsb OOCMYN K KONUU 3a0J10KUPOBAHHO20 catima.

5. B meuenue cymok ¢ momenma noiyienus yKazaHHo2o 6 nynkme 5 uacmu 3 Hacmosujel
cmamvu  mpebo8aHus Onepamop MNOUCKOBOU CUCMEMbl, PACNPOCMPAHAIOWUL 8 Ccemu
"Humepnem" pexnamy, xomopas HaAnpaeieHa HA NpusileyeHue 6HUMAHUs nompebumernetl,
Haxooawuxca na meppumopuu Poccutickoii @edepayuu, 006a3an npekpamums 8b10ay4y c6e0eHUl
0 0OMEHHOM UMeHU U 00 yKazamenax CmpaHuy KOnuu 3a010KUpo8aHHo20 calima.

6. Cseodenus 0 KOnusAx 3a0I0KUPOBAHHBIX CAUMO8 DA3MEWaromcs HA OQUYUATLHOM
catime @edepanbHo20 OpeaHa UCNOTHUMENbHOU 61ACmU, OCYWEeCmEIaweco @QYHKYuu no
KOHMPOTIO U HAO30py 8 cghepe cpedcms Maccosou UHGopmayuu, Maccosvbix KOMMYHUKAYUL,
ungopmayuonHvlx mexunono2ull u ceasu, 8 cemu "Humeprnem".
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3anaua 3 (makcumyM — 20 6a/1710B)
B cootBerctBum c 1. 1 c1. 1398 'K P® naTeHT Ha MpOMBIIIIEHHBIN 00pa3elr] MOXeT ObITh

NPU3HAH HEACHCTBUTENBHBIM IIOJIHOCTBIO WM YacTUYHO, B YaCTHOCTH, B Clydae
HECOOTBETCTBHUSI IPOMBIIIUICHHOTO 00pasma yCJIOBUSM IMaTEHTOCIIOCOOHOCTH, YCTaHOBJICHHBIM
I'K P®. Yacte [V 'K P® copepxuT cienyromuye MmoaoKeHus 00 yCIOBUAX MaTEHTOCIIOCOOHOCTH
MIPOMBIIIICHHOTO 00pasia:

Cmamovs 1352 I'K P®. Ycnosus namenmocnocobHOCmu NpOMblULIeHHO20 00pasya

1. B kauecmee npomwiuLieHH020 00paA3ya OXPAHAEMCs peuleHue BHeUHe20 U0d U30enusl
NPOMBIULIIEHHO20 UNU KYCIMAPHO-PEMECTIeHHO20 NPOU3B00CEA.

Ipomviuwinennomy obpaszyy npeoocmaeniemcs npagosas O0Xpawd, eciu Nno CEOUM
CyUjecmeeHHbIM NPUSHAKAM OH ABNISIeMCS HOBLIM U OPULUHATIbHBIM.

K cywecmeennvim  npusnakam npomvluiieHHO20 00pasya OMHOCAMCA NPUBHAKU,
onpeoenawuwue Icmemudeckue 0COOeHHOCMU BHewHe20 8uda usoenus, 8 YacmHocmu gopma,
KOH@ueypayus, OpHAMEHM, COYemaHue Y8emos, NUHUL, KOHMYPbl U30enus, MeKCmypa uiu
Gaxmypa mamepuana uzoenus.

Ilpusnaxu, o006ycr061eHHble UCKAIOYUUMENIbHO MEeXHUYeCcKol @yHKyuel usoenus, He
ABNAIOMCS OXPAHAEMBIMU NPUSHAKAMU NPOMBIULILIEHHO20 00pa3ya.

2. IIpomviuinennslii 0bpasey A61AEmcs HOBbIM, eCliu COBOKYNHOCHb €20 CYUeCE8EeHHbIX
NPU3HAKO8, HAWEOWUX OMPadCceHue Ha U300PANCEHUSAX GHeUHe20 8UOA U30eus, He U36eCMHA U3
c8edeHUll, CMasuux o0WedOCmMyNnHbIMU 6 Mupe 00 0amvl NPUOpUmema nPOMbIULIEHHO2O
obpasya.

3. Illpomvnunennviti obpasey :A614emcs OPUSUHATILHBIM, €ClU €20 CYWeCmEeHHble
NPU3HAKU 00YCII08IEeHbl MBOPUECKUM XAPAKMEPOM 0CODeHHOCmell uzoenus, 8 YacmHOCmU ecliu
u3 ceedenull, cmaguiux ooueooOCmMynHuIMU 8 Mupe 00 0amvl NPUOPUMEmMa NPOMbIULIEHHO20
obpazya, Heu3BeCMHO peuieHue GHeuwHe20 8U0d U30enusi CXOOH020 HA3HAYEeHUs, NPOoU3eoosuyee
Ha uHgopMuposanHo2o nompebumens makoe dice obujee eneyamienue, KaKoe NpouzsoouUm
NPOMBLULTIEHHBII 00pa3ely, HAeOUwUll OMpadXceHue Ha U300PANCEHUAX BHEUHEe20 BUOd U30eUs.

4. Ilpu ycmarnosenieHuu HOBU3HBL U OPUSUHATLHOCMU NPOMBIULIEHHO20 00pas3ya makxoice
yuumsiearomcs. (npu yciosuu 0o.1ee panHe20 Npuopumema) 6ce 3AsA6KU HA U300pemeHus,
nonesnvie MoOenu, NPOMblULIeHHble 00pasybl U 3Ai6KU HA 20CYOAPCMEEHHYI0 PecUCmpayuio
MOBAPHLIX 3HAKO8, 3HAKO8 O00CIYHCUBanus, Komopvie nodamvi 6 Poccuiickou @edepayuu
Opyeumuy Iuyamu u ¢ OOKYMeHmamu KOmopwlx 8 coomeemcmeuu ¢ nyHkmom 2 cmamou 1385,
nyukmom 2 cmamou 1394, nymkmom [ cmamou 1493 wnacmosweco Kooexca enpase
O03HAKOMUMbCAL TH000e TUYO.

Packpeimue ungopmayuu, omuocswelicas K NpOMbLUIEHHOMY 00paA3yy, A8MOpPoOM
NPOMBIULTIEHHO20 00pasya, 3aasumenem Iudo a00bIM NOIYYUSUUM OM HUX NPAMO ULU KOCGEHHO
oMy uHpopmayuio IUYoM (8 MoM Uucie 8 pe3yibmame IKCHOHUPOBAHUS NPOMBILULEHHO2O
obpaszya Ha eévicmaske), 8ciedcmeue ye20 C8e0eHUsi 0 CYWHOCMU NPOMBIULIEHHO020 00pasya
cmanu o6ue00CMynHulMU, He A811emcs 00CMOSIMENbCMEOM, NPEnamcmeyIouum RPUSHAHUIO
NAmMeHmMoCnoCOOHOCMU NPOMBIUIEHHO20 00pa3ya, npu YCl08UU, UMO 3a5A6KA HA 6bl0ayy
namenma Ha NPoOMvlULIeHHbIL 0bpazey nodana 6 ¢hedepanvhblii Opean UCHOTHUMENbHOU 81aACMU
N0 UHMEJIeKMYAIbHOU COOCMBEHHOCMU 8 meyeHUue 08eHaA0yamu mMecsayes co OHs PACKPbIMUsL
ungopmayuu. bpemsa ookazvieanus mozo, umo o6CMoOAMENLCMBA, 6 CULY KOMOPLIX PACKpbIMUEe
uHgopmayuu He npensamcmeyem NPUHAHUIO NaAmeHmoCnoCoOHOCMU NPOMbIULIEHHO20 00pa3ya,
umenu Mecmo, Jedxdcum Ha 3assumerte.

5. He npedocmasnsemcs npagoeas oxXpana 6 Kkaiecmee npomMbludieHHo20 00pasya.:

1) pewenusm, 6ce npusHaKu KOMOPbIX 00YCI06IEHbl UCKTIOUUMETbHO MEXHUYECKOU
@yHryuel uzoenus;

2) peutenusim, cnocoOHbiM 88ecmu 8 3a0ayHcoeHue nompeoumens uzoeius, 8 mom 4ucie
8 OMHOWIeHUU NPOU3BOOUMENISL U30eNUA, UIU Mecma Npou3soocmed U30eius, Uil moeapd, O
KOMOpo2o u3oenue CIyicum mapou, YNAKOBKOU, SMUKEMKOU, 6 YACMHOCMU pPeuleHUsM,
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UOEHMUYHBIM 00beKmaM, YKA3aHHbiM 8 nyHkmax 4 - 10 cmamou 1483 nacmoswezo Kooexca,
JUOO NPOU3BOOAWUM MAKOoe dHce obuee snevamiernue, 1ubo BKIYAWUM YKA3AHHbLE 00beKmbl,
ecnu npasa Ha yKA3aHHvle 00beKmbl BO3HUKIU pAaHee 0ambl HPUOpumema npoMblULIEHHO20
obpasya, 3a UCKIIOUEHUeM Clyyaes, eciu Npagosdas OXpaHA NPOMbIULIEHHO20 00pas3ya
UCNPAUUBAETNCS TUYOM, UMEIOWUM UCKTIOYUMENbHOE NPABO HA MAKOU 00beKm.

Ilpedocmasnenue npasosoli  OXpaHvl NPOMBIULIEHHBIM — 00paA3yam, UOEHMUYHBIM
obvekmam, ykazamHvlm 6 nynkme 4, noonyukmax 1, 2 nynkma 9 cmamou 1483 nacmoswezo
Kooexca, nubo npoussooswum marxoe e oowee snevamienue, b0 SKIOUAOUUM YKA3AHHbLE
00beKmyl, OONYCKAEMCs C CO2NACUsL COOCMBEHHUKOS UNU YNOTHOMOYEHHbIX COOCMBEHHUKAMU
Jauy aubo obaradamenell Npas Ha YKA3aHHble 0ObEKMb.

JlaiiTe pa3BepHyThIil OTBET HA BONPOCHI:

e MOKHO JIM MPEKPATUTDH JOCPOUYHO JICHCTBHUE MATEHTA Ha MIPOMBIIUICHHBIA 00pa3el, eciu
HA JlaTy T[oJa4yd 3asBKU Ha TPOMBIIUICHHBIH oOpa3el CyllecTBOBal paHee
3apErUCTPUPOBAHHBIA TOBAPHBIM 3HAK, CXOAHBIM A0 CTENEHH CMEUIEHHUS C TaKuM
MPOMBINUICHHBIM 00pa3iiomM? Ecnu f1a, TO M0 KakMM OCHOBAaHUSIM TaKOM MaTEHT MOXET
OBITH TIpU3HAH HenelcTBUTENbHBIM? [10 KakuM KpuTepusiM OyIeT OIICHUBATHCS CXOJICTBO
no creneHu cmemieHusi? Kakoit MoxeT ObITh COCTaB JI0Ka3aTeIbCTB MO TaKOMYy Jeiy?
KTo MOXeT o0paTtuThecs ¢ 3asBICHUEM O MPEKPAIICHUM JCUCTBUS MAaTECHTA W B KaKOH
opran? C Kakoro MOMEHTa TaKO MaTEeHT aHHYJIUPYyeTCs?

Baok 3. IlpouuraiiTe (pparMeHT aHIJIOS3BIYHOM CTATHU U CAeJAlTe KPUTHUYECKUH aHAIN3
TEKCTAa HA PYCCKOM fI3bIKe, IPHIEPKUBASICH CIIUCKA BONMPOCOB, NPUBeAeHHOr0 Hu:Ke. Ilpu
BbINOJIHEHUH 3aJaHHMs Pa3pelieHO0 MO0JIb30BATHCH OAHMM IEYAaTHbIM H3JaHHUEM aHIJIO-
PYCCKOI0 MJIM COBMEIIEHHOI0 AHIJVIO-PYCCKOI0/PYCCKO-AHIVIMICKOIO CJIOBApPs (MAKCHMYM
— 25 6a/10B).

1) Kakue nenu npecienyet npoekt Jupekrussl EC, 0 koTropom uAET peds B ctatbe?

2) C kakuMH OTpaciisiMH W WHCTUTYTaMHU IpaBa cBs3aHa JaHHas JlupekrtuBa? Kakum
00pa3oM JIOJKHBI pa3peniaTbesi KOJUTU3UN MEXAY MOJIOKEHUAMU JJUpEKTUBBI U IPYTUMHU
IIPABOBBIMU aKTaMH?

3) Kak pnannas JlupekTuBa CBsi3aHa C IPaBOBBIM  PEryJIHUpOBaHHEM 00pabOTKH
NIEPCOHAIBHBIX JaHHBIX?

4) Cuyuraete 1 Bbl [IONYCTUMBIM 3aUMCTBOBAHHE B DPOCCHICKOE 3aKOHOAATEIHCTBO
NOJAX0/a K TMPaBOBOMY pEryJlUpOBaHMIO OOpaOOTKM MEPCOHAJIBHBIX JAHHBIX,
3a510’keHHBIN B gaHHbIN poekT Jupexktussl EC? Kak yka3zaHHBIN M0JX04 COOTHOCUTCS C
nonoxenussMu  Koncturynun P®, Hopmamu TIpa)xaaHCKOTO 3aKOHOJIATEIbCTBA U
MIPaBOBBIM PEKMMOM TIEPCOHAIIBHBIX JIaHHBIX B Poccuiickoit denepanun?

Contracts for Supply of Digital Content: A Legal Analysis of the Commission’s Proposal
for a New Directive
Manko, Rafat, Contracts for Supply of Digital Content: A Legal Analysis of the Commission's
Proposal for a New Directive (May 31, 2016). EPRS In-depth analysis, PE 582.048 (Brussels:
European Parliament, 2016). Available at SSRN: https://ssrn.com/abstract=2786966

EXECUTIVE SUMMARY

As part of the implementation of the Digital Single Market Strategy, in December 2015
the European Commission tabled a proposal for a directive on the supply of digital content. The
proposed directive contains rules on the contractual aspects of the relationship between suppliers
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and consumers of digital content. In principle, the directive's rules will be mandatory, in that a
contract may not deviate from them to the consumer's detriment. However, many rules are
default ones, i.e. may be deviated from by the contract. This is especially so with regard to laying
down the criteria for conformity of digital content. Importantly, the proposed directive is to be a
'targeted maximum harmonisation’ instrument, meaning that once in force Member States cannot
retain or introduce more consumer-friendly rules within its scope.

The scope ratione materiae of the directive includes not only the supply of digital content
to consumers in the strict sense, i.e. the supply of software, digital music, e-books, films or
images, but also digital services, in particular rental of on-line computer programs, cloud
computing and social media platforms. The directive extends only to contracts concluded for
consideration (counter-performance), which can also take the form of digital data, including
personal data, provided by the consumer. Finally, the scope ratione materiae includes all modes
of conclusion, i.e. on-line and off-line. Importantly, according to the directive's preamble, digital
content embedded in tangible goods is to be excluded from its scope. The scope ratione
personae comprises exclusively business-to-consumer contracts.

As regards criteria for evaluating whether the digital content is in conformity with the
contract, the directive provides that a primary source for such criteria is the terms of the contract,
as well as items of pre-contractual information which are deemed to be part of the contract.
Subsidiary criteria for evaluating conformity include objective fitness for purpose, international
technical standards, as well as public statements.

The proposal takes over from the Consumer Sales Directive the idea of a 'hierarchy of
remedies’, meaning that in the case of non-conformity, consumers are barred from terminating
the contract or claiming a reduction in price, instead having first to ask the trader to bring the
digital content into conformity. Hence, consumers do not have a free choice of remedies.
However, in the case of non-supply, consumers have the right to terminate immediately. They
also have the right to terminate regardless of conformity in cases where the trader modifies the
digital content, as well as in longterm contracts. The proposal contains detailed rules on the
consequences of termination, particularly regarding the further use of consumers' personal data
by traders, and the further use of digital content by consumers.

Experts have identified a number of issues which have not been, but potentially could be,
addressed by the directive. These include consumers' rights to multiple downloads, to re-sell
digital content and to receive essential updates and maintenance, as well as the issue of optional
guarantees granted on top of statutory liability for conformity.

Finally, there are a number of questions about how the proposed directive relates to other
legal instruments of EU law, in particular the General Data Protection Regulation, and
intellectual property law. With regard to the former, the directive remains ‘without prejudice’,
which means that its legal regime is parallel. With regard to all other legislation, the directive is a
lex generalis, meaning that any sectoral or specific legislation will prevail over the directive's
rules in case of conflict.

1. Introduction

Contracts for supply of digital content (hereinafter: 'digital content contracts') are concluded
on a daily basis by millions of consumers across the globe, constituting 'an integral part of the
daily life of Europe's digital consumers’. Goods which were once available only in tangible
form, such as books, films, games and music, are increasingly purchased in digital form. In
addition, completely new digital goods with no tangible precursor have emerged, such as
computer software and mobile applications. Digital services — including cloud computing,
trading platforms and social media — are also increasingly popular.

The initial political impetus to regulate supply of digital content at EU level came in the form

of the Digital Single Market Strategy, which explicitly includes a contract law dimension,
making the current proposal for a Directive on the supply of digital content (hereinafter ‘the
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proposal’ or 'DCD") part of that Strategy's execution. The proposal was accompanied by an
impact assessment and an explanatory memorandum.

2. General and horizontal issues

2.1. The proposed directive and other areas of EU law

2.1.1. Issues relating only to contract law

The proposal would regulate selected contract-law aspects of digital content contracts,
where 'digital content' is understood very broadly, including digital services such as cloud
computing and social media (see section 3 below). Therefore, many private and public law
aspects related to the provision of digital data and digital services remain outside the proposal's
scope. Areas deliberately left outside include intellectual property law (especially copyright in
digital data and licensing contracts), data protection law, as well as vast areas of private law
(general civil law; general law of obligations; general contract law). Therefore, due to the
specific and limited subject matter of the proposal, there is a need to clearly delimit its
relationship with other pieces of EU legislation, as well as the remaining part of (national)
private law.

2.1.2. Relation to national private law

The relation to national private law is regulated in Article 3(9), which provides that 'in so
far as not regulated' in the directive, it 'shall not affect national contract laws such as rules on
formation, the validity or effects of contracts, including the consequences of the termination of a
contract'.

2.1.3. Relation to other EU legal acts

Acrticle 3(7) provides that in the case of a conflict between any provision of the directive
and any other EU legal act ‘governing a specific sector or subject matter', the provision of that
other legal act 'shall take precedence' over the directive. This rule enshrines the principle of lex
specialis derogat legi generali, and provides that the directive must be seen as a lex generalis,
applied only insofar as a more specific rule does not exist. At present, at least five EU legislative
acts in the field of private law are applicable to digital content contracts. Three of them belong to
contract law — the Consumer Rights Directive, the e-Commerce Directive and the Unfair Terms
Directive, and two further pieces of legislation deal with copyright issues — the General
Copyright Directive and the Software Directive.

2.1.4. Relationship to intellectual property law

Most digital data supplied to consumers is — by its very nature — subject to intellectual
property law. Copyright law differentiates between the protected work itself (an intellectual
creation, by definition intangible) and a copy of the work (which can be tangible, e.g. a paper
book, or digital, e.g. an e-book). The proposal addresses the issue of intellectual property law in
Article 8, where it provides that digital content must be, at the time of supply to the consumer,
‘free from any right of a third party, including based on intellectual property, so that the digital
content can be used in accordance with the contract'. In the case of contracts for subscription of
digital content for a period of time, it must be free from third-party rights throughout the duration
of the contract.

The proposal addresses intellectual property-related issues with regard to termination (see
section 8.3). A number of other copyright-related issues have been identified by scholars which
could be addressed within the directive (see sections 9.1-9.3).

2.1.5. Special rule on relation to data protection law

In April 2016 the Parliament and the Council adopted the new General Data Protection
Regulation (‘"GDPR"), which will become directly applicable in the Member States from May
2018. The GDPR will replace the existing Data Protection Directive 1999.

The relationship between the proposed Digital Content Directive and data protection law
is laid down in Article 3(8) DCD, which provides that it 'is without prejudice to the protection of
individuals with regard to the processing of personal data’. From this wording it seems to follow
that the relation between the Digital Content Directive and data protection law is not that of lex
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specialis — lex generalis, as envisaged in Article 3(7) (see previous section), but rather one of
parallel legal regimes.

There are three reasons for this. First of all, the relationship lex specialis — generalis is
entirely dealt with in Article 3(7); if data protection law were to be included in this category (of
lex specialis), it would have been mentioned in Article 3(7), or Article 3(8) would have made it
clear that it develops the concept of lex generalis enshrined in Article 3(7). Secondly, the
wording of Article 3(8) differs significantly from that of Article 3(7) by using the expression 'is
without prejudice’, which contrasts with ‘conflict’ and ‘precedence’ in Article 3(7)). Such an
interpretation is corroborated by systemic arguments: whilst the DCD addresses the private-law
aspects of purchasing digital content, and focuses on balancing the private interests of consumers
and traders, data protection law focuses on protecting the public interest: the right to privacy in
the EU is understood as a common good and a fundamental right. Specifically, the rules of data
protection law can be enforced by data protection authorities, regardless of the will of data
subjects, and the sanctions for breach of those rules are mainly administrative and criminal. In
contrast, contract law protects private interests and relies on private enforcement.

Owing to the mandatory nature of the rules of the GDPR, it seems that a contractual term
infringing those rules will be deemed illegal and therefore, in principle, null and void.

4.3. Counter-performance other than payment

4.3.1. Commodification of personal data

Empirical research has revealed that personal data have an economic value to individuals.
Furthermore, such data can be 'monetised' by businesses providing digital content and digital
services. Some scholars have also considered the ‘propertisation’ of personal data, i.e. the
creation of property rights (in rem) over one's personal data. The proposed directive seems
roughly to go in this direction by allowing consumers to use their personal data (or other data) as
counter-performance for digital content or services. The introduction of this innovation follows
the Parliament’s resolution on CESL from February 2014.

4.3.2. Type of data

The relevant rules are set out in Article 3(1) and (4) of the proposal. Article 3(1) states
that the directive shall apply to contracts under which 'a price is to be paid or the consumer
actively provides counter-performance other than money in the form of personal data or any
other data'. Article 3(4) of the proposed directive excludes from its scope contracts in which
consumers provide only the bare minimum of personal data 'strictly necessary for the
performance of the contract or for meeting legal requirements and the supplier does not further
process them in any way incompatible for this purpose’. Such limited communication of personal
data is not treated by the proposed directive as a counter-performance. Hence, a contract in
which a consumer communicates only data which are strictly necessary to conclude the contract
is a gratuitous contract and falls outside the directive's scope.

This approach is line with the prevailing approach of private law, under which contracts
such as sale, lease or services are not gratuitous, but require some kind of economically
valuable counter-performance from the buyer of goods or purchaser of services.

4.3.3. Analysis

The Commission justifies the inclusion of digital content contracts in which consumers
‘pay" with data by pointing out that ‘[c]overing only digital content paid for with money would
discriminate between different business models [and] would provide an unjustified incentive for
businesses to move towards offering digital content against data’. However, the same economic
argument could be used against excluding from the directive's scope entirely gratuitous contracts,
especially considering that — as the Commission points out — a 'significant share of consumers
face problems with "free™ digital content’. In this context, it is worth recalling that the Loos
report recommended that gratuitous contracts also be included, under the concept of digital
content contracts.
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Scholars have expressed doubts as to the exact scope of Article 3(1) and (4), since it
encompasses consumers actively providing such data to digital content suppliers. For instance,
Hugh Beale considers that consenting to being tracked by traders' ‘cookies' is already an instance
of 'active provision'. In his view, if consumers are not asked to consent, then the proposed
directive would not apply, which would 'create a perverse incentive not to ask for the consumer's
consent' (this, however, would be a violation of the E-privacy Directive). Furthermore, it seems
that users who pay for the supply of digital content and those who do not pay, but provide non-
pecuniary counter-performance may be, in some cases, treated differently. This is because
Article 6 of the proposal, when describing the subsidiary factors to be taken into account when
evaluating conformity (if the features of the digital content are not sufficiently described in the
contract), mentions that account must be taken of ‘'whether the digital content is supplied in
exchange for a price or other counter-performance other than money' (Article 6(2)(a)).
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