Omumnuana HUY BHID s cTy1eHTOB U BbIMyckHNKOB — 2019 r.

Hanpasienue: «lFOpucnpyaeHuusn

Hpoduan:
«IIpaBo HHGOPMALMOHHBIX TEXHOJIOT Ui
U MHTEJUIEKTYAJIbHO cO0CTBEHHOCTHY KOJ: 2102

Bpems Boinosinenus 3aganus — 180 mun.

Baok 1. BeiOepuTe 01uH NPaBUJILHBIH OTBET CPeIM NMPeAJI0KEeHHbIX U 3allITPUXYHTE
COOTBETCTBYIOIIHUIT eMy 0BaJ B 0JIaHKE OTBETOB HA NepecedyeHNH HOMepPa BONPOCca U
HOMepa oTBeTa. (MakcuMyM — 15 6aJ10B)
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B cooTrBeTcTBUM ¢ POCCHMICKMM 3aKOHOAATEJHLCTBOM 00pPadOTKA NEPCOHAJIBLHBIX
JAHHBIX 0e3 corsiacusi cy0beKTa NMEePCOHAJTbHBIX JAHHBIX B CTATUCTHYECKHX WIH
HHBIX HCCJIeI0BATEJBCKUX LEJAX NPH YCI0BMU 0053aTeJLHOI0 00e3/1HYMBAHUA
NMEePCOHATBbHBIX JIAHHBIX BO3MOKHA:

B OTHOUICHHH JIIOOBIX MEPCOHATIBHBIX TaHHBIX;

B OTHOIIEHHUHU JIOOBIX NEpCOHATIBHBIX JAaHHBIX, KPOMC CICHHAIIBHBIX KaTCFOpI/Iﬁ
MEPCOHAIBHBIX JAaHHBIX U OMOMETPHUECKUX MEPCOHATBHBIX JIaHHBIX;

TOJIBKO B OTHOIIICHUHU CIICIIHAJIBHBIX KaTeI‘OpI/Iﬁ INEPCOHATIBHBIX TAHHBIX

TOJIbKO B OTHOIIIEHUH OMOMETPUUYECKUX MEPCOHANBHBIX JTaHHBIX.

B cooTBeTCTBUM € POCCHIICKHM 3aKOHOAATEJIbCTBOM JIMIIOM, OCYLIECTBJISIIOIIMM
NeSITeIbHOCTD M0 o0ecneyeHuI0 (PYHKIMOHUPOBAHUS MH(POPMALMOHHBIX CHCTEM M
(M) @WporpaMMm Uil JJI€KTPOHHBIX BBIYHCJIAWTENbHBIX MAIIMH, KOTOpPbIE
npeAHa3HaYeHbl U (MJIM) UCHOJIB3YIOTCS VISl PHeMa, Nepelayu, J0CTABKH U (UJIH)
00padoTKH JIEKTPOHHBIX CO001eHNI MoJb3oBaTes el ceT ""UnTepHeT", siBjIsleTCA:
MH(OPMaILIMOHHBIN MOCPEIHUK;

OpraHu3aTop pacrnpocrpaneHus napopmamnuu B cetu "MuTepHeT";

HMHTEPHET-arperarop;

IIpOBaep XOCTHHTIA.

CaHKUMOHUPOBAHHOE MOJHOMOYHBIM IOJKHOCTHBIM  JIMIIOM  O3HAKOMJIEHHE
KOHKPETHOI'0 JIMA CO CBEJACHUSIMH, COCTABJIAIIIMMHU IOCYAAPCTBEHHYI0 TaiiHy, B
COOTBETCTBHMH € POCCHIICKMM 3aKOHOAATEJIbCTBOM INpeAcTABJIsIET CO00¥:

JIOITYCK K TOCYJIapCTBEHHOM TalHE;

JIOCTYH K CBEAEHUSM, COCTaBIISIOIIUM FOCYIApCTBEHHYIO TAHY;

MIOJIyYE€HHUE CBEJICHUM, COCTABIISAIOLINX TOCYAAPCTBEHHYIO TallHY;

MOJYyYEHHE TOCYJaPCTBEHHOMN TalHBI.

B COOTBETCTBHH ¢ POCCHIICKHM 3aKOHOAATEJHLCTBOM MNPHUHSITHE PelIeHUid,
MOPOKAAKIIMX HPHINYECKHE MOCIEACTBUSI B OTHOIIEHUH Cy0beKTa NMePCOHATbHBIX
JAHHBIX, HAa OCHOBAHMU HCKJIOYUTEJILHO ABTOMATH3HPOBAHHOW 00paGoOTKH
MEePCOHAIBHBIX TAHHBIX:

3amperaeTcs BCerma,

pasperraeTcs Bcerya;

pa3p€macTCsa TOJBKO IIPpU HAJIWYHUU COIJIaCus CY6T)CKTa MNEPCOHAJIBHBIX JaHHBIX B
MUChMEHHOU (hopme;

pasp€miacTCsa KakKk Ipd HAJIWNYHUK COoTjiaCusd Cy6’BeKTa MEPCOHATIBHBIX OJaHHBIX B
MUCbMEHHOU (hopMe, TaK M B MHBIX CIydasiX, IPeIyCMOTPEHHBIX (peiepaJbHbIM 3aKOHOM.
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BriOepuTe BepHOe YyTBep:kIaeHHEe O TMPABOBOM PeryJMpOBaHUU PEKJIAMHOMN
nedarenbHocTH B Poccniickoi denepanuu:

B poccuiickoM 3aKOHOZNATENbCTBE OTCYTCTBYIOT OIPAaHMYCHHMS HAa HCIOJIB30BAHHE B
pPEKJIaME MHOCTPAHHBIX CJIIOB U BBIPAKEHUI;

B pekname TOBapoB M HHBIX OOBEKTOB PEKIAMUPOBAHMS CTOMMOCTHBIE IOKa3aTeIH
MOTYT OBITh yKa3aHbI TOJIBKO B PYOIIsIX;

He pnomyckaercsi pasmelieHue pekjambl Ha OOOPOTHOH CTOpPOHE JOKYMEHTOB ISt
BHCCCHHMA ILIATBI 3a XWJIOC MOMCHICHHUC W KOMMYHAJIBHBIC YCIIYI'M, 3a HUCKJIHOUCHUCM
COLIMAIILHOU PEKJIaMBbl;

He nomyckaercs pa3menienne pekjiamsl B 1000 yueOHOI auTeparype.

Bbi0epuTe HeBepHOe yTBep:KIeHHEe 0 TPeOOBAHUAX POCCHICKOIO 3aKOHOAATEIbCTBA
K pa3MelleHHI0 B ceTH «AHTepHeT» TeKCTOB cy1e0HbIX AKTOB:

TekcTbl cyneOHBIX aKTOB, MO O0LIeMy MpaBuily, pa3Mematorcs B cetu "MHTepHer" He
HI03/IHEE OIHOTO MecsIa M0Cie IHSA X IMPUHATHS B OKOHYATENbHOH (hopme;

TekcTbl TPUTOBOPOB pazmeniatoTcss B cetu "MHTepHeT" He mo3AHee CIEAYIOUIEro JIHS
10CJI€ JHS UX IPUHATUS;

He nonnexar pa3merienuto B cetd "MHTepHET" TEKCTHI Cy/1€OHBIX aKTOB, BHIHECEHHBIX
10 JieJ1aM O IPECTYIUIEHUAX POTUB MOJI0BOM HEIPUKOCHOBEHHOCTH U MOJIOBOW CBOOO 1B
JMYHOCTH;

He noanexar pazmerienuto B cetd "MHTepHET" TEKCThI CyJNEOHBIX aKTOB, BBIHECEHHBIX
1o JieiaM 00 yCHIHOBJICHUH (YAO4YepeHUH) peOCHKA.

IIpn wucnonb30BaHUM AJs PpacnpocTpaHeHusi HHPOpPMANUU, He sBJIAIOLIEHCH
peKJIaMoii, cpe/ICTB, MO3BOJISIIOIIUX OMNpeNe/siTh noJjydaresisi uHGopMauuu, B TOM
YyHcJe  MOYTOBBIX  OTHPaBJEHME W JJIEeKTPOHHBIX  COOOLIEHHWil, JHULO,
pacnpocTpaHsionee uHgopmManuio:

00513aHO MOJIYYUTh MPEABAPUTEIBHOE COTacHe Moaydarens nHpopMaluu Ha MOTyYeHHe
uHpOpMaUU U 00eCHeUnTh MOTYJaTeN 0 HHPOPMAI BO3MOXKHOCTh OTKa3a OT TaKOH
nHpopmanuu;

00s13aHO o0OecrneunTh ToJydareato HWHGOPMAIMd BO3MOXKHOCTh OTKa3a OT TaKou
uHpOpMaInu;

00513aHO TTOIYYUTh PEABAPUTEIHHOE COTJIACHE TIOTydaTellsi HH(OpMAIMK Ha TTOTyIeHUE
uHpOpMaINH;

HE 00s3aHO TONydYaTh TMPEIBAPUTEIBHOE COTJIache ToyydaTtenss WHopManud Ha
nojgy4deHne HMHQOpMaluu M obOecreyuBaTh IOJy4yaTeNt0 WHPOPMALUU BO3MOXKHOCTb
0TKa3a OT TaKoil MH(popMaluH.

BbiOepute BepHoe yTBep:KAeHHE O TMepexode NPOM3BeIeHHS B O00IIECTBEHHOE
J0CTOSTHHE:

[lpousBenenue, mepemienniee B OOMIECTBEHHOE JOCTOSHHE, MOXET CBOOOIHO
UCTIONIb30BAThCS JIIOOBIM JIUIIOM O€3 COTJacusl aBTOpa, HO C BHIIATOW aBTOPCKOTO
BO3HArPaKICHUS,

B orTHomeHuuM mpou3BeneHUs, MEpelIeIIero B OOLIECTBEHHOE JIOCTOSHHE,
npeKpamaeTcs OoxXpaHa aBTOPCTBA, HWMEHHM aBTOpa W HENPUKOCHOBEHHOCTH
IPOU3BEICHUS;

[Tocne mpekpameHus: JEHCTBHS HWCKIIOUUTEIFHOTO TIpaBa TPOM3BENCHHE HAYKH,
JUTEpaTyphl WM HCKYCCTBAa, Kak OOHAapoJOBaHHOE, TaK M HEOOHApOJIOBaHHOE,
NIEPEXO/NUT B OOIIECTBEHHOE JOCTOSHUE,

[Tepemenmiee B 0OLIECTBEHHOE JOCTOSHUE HEOOHAPOJOBAaHHOE IMPOU3BEICHHUE MOXKET
OBITH OOHAPOJOBAHO JTFOOBIM JIUIIOM, BHE 3aBUCIMOCTH OT BOJIM aBTOPA.
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YcioBueM U1 IPeJOCTABICHUS IPHUHYAUTEIbHOM JHULEH3MH HA HCI0JIb30BAHNE HA
Tepputopun Poccuiickoii ®egepanum n300peTeHHss He SIBJSETCS CJeAyHOLIee
00CTOATENBCTBO:

n300peTeHne He UCIOIB3YyeTCs TM00 HEeIOCTaTOYHO HMCIONB3YETCs MaTeHTO00IaaaTeneM
B TEYEHHUE YETHIPEX JIET CO JHs BbIJAYX [IATCHTA,

OTKa3 maTeHTooOsazaTeNs OT 3aKIIOYEHHs JIMIIEH3MOHHOIO JO0roBOpa Ha YCIOBUSX,
COOTBETCTBYIOIINX YCTAHOBUBILEHCS IIPAKTHUKE;

OCTaBIIMKCS CPOK JICHCTBUS NCKITFOUMTEILHOTO MPaBa Ha H300pEeTeHne COCTaBIseT Oosee
OJTHOTO TrojJa €O JHA oOpallleHuss B Cyl C 3asdBICHUEM O IPEeJOCTaBICHUU
MPUHYIUTEIbHON JINLIEH3UH;

HEHCIIOJIb30BaHUE M300peTeHHs MPUBOAMT K  HEJOCTaTOYHOMY  IPEI0KEHUIO
COOTBETCTBYIOILIUX TOBAPOB, Pa0OT UJIN YCIIYT Ha PBIHKE.

BbiOepuTe BepHOe YTBep:KIeHHE O COOTHOIICHMH HHTE/JIEKTYAJbHBIX NPaB H
BEIIHBIX IIPAB 110 POCCHICKOMY 3aKOHOAATEIbCTBY:

[Tepexox mpaBa cOOCTBEHHOCTH Ha Bellb, MO OOLIEMYy IMpaBy, BJIEUYET IMEPEXO] WU
IIPEIOCTABJICHUE  MHTEJUICKTyaJIbHBIX IIpaB  Ha  PE3yJIbTaT  MHTEIICKTYyaJIbHOMN
JIEeATEIbHOCTH WIHA Ha CPEACTBO MHIMBUAYAIN3ALUH, BIPA)KECHHBIEC B OTON BELIY;

[Ipy oOTUyXAEHHU OpUTHMHANA [POU3BEICHHUS €ro COOCTBEHHHKOM, 00JaJaroliuM
UCKIIFOYUTENIBHBIM  I[IPaBOM Ha IIPOMU3BEJCHHE, HO HE SABISIOIIHMMCSI aBTOPOM
IOPOM3BEACHUS, MCKIIOYMTEIbHOE IpPaBO Ha IPOU3BEICHUE, MO OOIIeMy IpaBuily,
NEPEXOIUT K IPUOOpETaTENI0 OpUrHalIa IPOU3BEICHUS;

Bo3HUKHOBEHHE MHTEIEKTYAIbHbIX IPaB 3aBUCUT OT HaJU4Us IpaBa COOCTBEHHOCTHU
WIM HMHBIX BEUIHBIX MpPaB Ha MaTepHaJIbHbIA HOCUTENb (BEllb), B KOTOPOM BbIPa’KEHBI
COOTBETCTBYIOIIUE PE3YJbTAaT HHTEJUIEKTYaJIbHOM  AEATEIbHOCTH WM  CPEICTBO
WHAUBUAyaJIN3alUN

K wuHTennexTyanpHpIM IpaBaM, O OOLIEMY NpaBHIy, HPUMEHSIOTCS MOJIOXKEHUS
IPaXkJIJaHCKOT'0 3aKOHOJJaTEIbCTBA O IIPaBe COOCTBEHHOCTHU M JPYTUX BEIIHBIX MTPABAX.

Bri0epuTe HeBepHOe yTBep:KIeHHe 0 CyOJMIEeH3MOHHOM [I0r0BOpe M0 POCCHUHCKOMY
3aKOHOAATEIbCTBY:

CyOnM1IeH3MOHHBIM J10TOBOP, 3aKJIIOUEHHBIM Ha CPOK, MPEBBIMAIONIMNA CPOK IeHCTBUSA
JUIEH3UOHHOT'O JIOTOBOPA, CYMTAETCS 3aKIIOUYEHHBIM Ha CPOK JAEHCTBUSI JTUIIEH3HOHHOTO
JI0TOBOPA;

Jlunensuar He HeceT OTBETCTBEHHOCTh Mepea  JIMIIEH3MapoM 3a  JAeUCTBUS
cyOnuIeH3uara, eciau JULEH3MOHHBIM JJOTOBOPOM HE MPETyCMOTPEHO UHOE;

[To cyOnuIEeH3MOHHOMY JIOTOBOPY CYOJIMIIEH3MATy MOTYT OBbITh NMPEAOCTaBICHBI IpaBa
UCIIOJB30BAaHUSl  pE3yJbTaTa HUHTEIUIEKTYyaJbHOM  NEATEIBbHOCTH WM  CPEACTBa
WHIUBUAYAIHU3allU TOJBKO B MPCACIaxX TEX IIpaB U TEX croco0o0B HUCIIOJIB30BaHUs,
KOTOpBIE ITPEYyCMOTPEHBI JINLIEH3MOHHBIM JJOTOBOPOM IS JIULICH3UATa,

HecoOntonenne nucbMeHHOM (popMBIL, IO 00111eEMy MpaBUILY, BI€UET HEAEHCTBUTEIBHOCTh
CyOJIMIIEH3UOHHOTO JIOTOBOPA.

BriOepuTe HeBepHOe yTBep:KAeHHE 00 OTKPBITHIX JHMIEH3USIX B COOTBETCTBHHU €
POCCHIICKNM 3aKOHOAATeIbCTBOM:

OTKpbITast TUIEH3US SIBISIETCS JOTOBOPOM IMPHUCOEIUHEHHUS;

OTKpbITast TUIECH3US SBISIETCS 0€3BO3ME3THOM, €CITU €10 HE MTPEAYCMOTPEHO UHOE;

B cnyuae, ecnu cpok JE€HWCTBUS OTKPBITOW JIMLIEH3UW HE OIPEIEIECH, B OTHOIICHUU
JIIOOBIX BUI0OB HpOI/ISBe)IeHI/Iﬁ AOTOBOP CHUTACTCA 3aKJIIFOYCHHBIM Ha ITATh JIET,

B cnydae, ecnu B OTKpBITON JTUIIEH3UH HE YKa3aHa TEPPUTOPHS], HA KOTOPOM TOMyCKaeTCs
HCIIOJIb30BaHNE COOTBETCTBYIOIIETO MPOU3BEACHHUSI, TAKOE UCIOJIb30BAHUE JIOMTYCKAETCS
Ha TEPPUTOPHUH BCETO MUpA.
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13. BoiOepuTe HeBepHOE YTBep:KAeHHE O CJIY:KeOHbIX M300peTEeHHAX B COOTBETCTBHU C
POCCHIICKUM 3aKOHOIATeIbCTBOM:

1) IlpaBo Ha BO3HArpakJAcHHWE 3a CIy)KeOHOe H300peTeHHE MEPEXOAUT K HaCICIHUKAM
aBTOPA HA OCTABIIUICA CPOK JACHCTBUS HUCKIFOYUTEIBHOIO IIPaBa;

2) TlpaBo Ha BO3HarpaxKJIeHUE 3a CIIy)KeOHOE H300pETCHHE MOXKET OBITh OTUYYKICHO
TH000MY JHUILY;

3) IlpaBo aBTOpCTBA Ha CIIy)kKeOHOE H300PETEHHE TPUHAMICKUAT pAOOTHHUKY (aBTOPY);

4) H3o0peteHue, co31aHHOE PaOOTHHUKOM C MCIIOJIb30BAHHEM JICHE)KHBIX, TEXHUYECKUX MIIH
MHBIX MaTepHallbHbIX CpPEACTB paboTojaTeliss, HO HE B CBS3U C BBIIOJHEHUEM CBOUX
TPYAOBBIX OOS3aHHOCTEH WM KOHKPETHOTO 3aJaHus paboTomarens, He SBISETCA
CITY’KEOHBIM.

14. BoiOepuTe HeBepHOe YTBep:KIeHHe O HAMMEHOBAHUSIX MeCTa MPOUCXOKIECHHUS
TOBapa B COOTBETCTBHU C POCCHIICKMM 3aKOHOAATE/ILCTBOM:

1) OgHO W TO K€ HAaWMEHOBAHHUE MeECTa MPOHMCXOXKICHUS TOBapa MOXKET OBITh
3apEeruCTPUPOBAHO HECKOIBKUMHU T'PaKJaHAMU JIMOO I0PHINIECKUMH JTUIAMU;

2) He wMoxeT OBITh TNPU3HAHO HAMMEHOBAHMEM MeECTa MPOMCXOXKICHUS TOBapa
o0o3HaueHnue, Bomeamee B Poccuiickoit denepaunu Bo BceoOliee ynoTpediieHUe Kak
0003HaYeHHE TOBapa OMPEAEICHHOTO BH/Ia, HE CBSI3aHHOE C MECTOM €r0 MPOM3BOJICTBA;

3) Jlomyckaercsi OTUYyXJICHHE HWCKIIOYHTEILHOTO TIpaBa Ha HAWUMCHOBAaHUE MeECTa
MIPOUCXOXKICHUS TOBapa;

4) Cpok JeWCTBUS CBUACTEIBCTBA 00 HMCKIIOYMTEIHBHOM IIpaBE HA HAUMCHOBAaHHE MeCTa
MIPOUCXOXKICHUS ToBapa cocTaiseT 10 mer.

15.IlpaBo Ha oT3bIB (MpaBO /10 (aKTHUYECKOTO OOHAPOAOBAHUSI TPOU3BENEHUSI
0TKAa3aThCsl OT paHee NPHHATOIO pelleHUs 0 ero OOHAPOJOBAHHM), MO 00IIEMY
NMpaBUITY, He MPUMEHSIETCS] B OTHOIIEHUH:

1) npou3sBeneHHA, BOMICANINX B CJIOKHBIA OOBEKT;

2) My3BIKaJIbHBIX TPOU3BEIACHUM;

3) ¢doTorpaduueckux MpOU3BEACHHUIA;

4) TpOM3BEICHUI rPaOCTPOUTEIHCTBRA.

Baok 2. Pemnte 3agaun (Makcumym — 60 6asioB)

3agauya 1 (makcumymMm — 20 6as1710B)

IIupoKO H3BECTHBIH WHOCTPAHHBIA IMPOU3BOIUTEND IIEIKOBBIX IUIATKOB IUIAHUPYET
YBEJIMYUTh PBIHOK COBbITA M OCYHIECTBIIATH IMPOAAXY TOBApoB Ha Teppuropun Poccum.
[Tpon3BoauTens nmojan 3asBKM Ha IOCYIapCTBEHHYIO perucTpaunuio B Poccum IByX TOBapHBIX
3HaKOB: 1) yHMKaIbHBIN LIBETOYHBIH apomaT aBCTPAJIMNCKON (HalKu ¢ HOTKaMH JIaBaH[bL; 2)
CJIOBECHOE 0003HaueHUe, KOTOPOE YK€ 3aperMCTPUPOBAHO B KaYeCTBE TOBAPHOI'O 3HAKa B psJie
rocyJaapcTB.

Cnycts  1nBe  HeNenW  BBIICHWIOCH,  YTO  POCCHUMCKMM  HWHJIWBHAYaJIbHBIM
npeanpuaumareneM IlerpoBeim ILII. co3man WHTEpHET-Mara3uH MO MPOJAXKE IIEIKOBBIX
IIaTKOB. B KauecTBe MOMEHHOTO WMEHH CaiiTa HCHONB3YeTCsl CIOBECHOE OOO3HAueHHE, B
OTHOUIIEHWH KOTOPOTI'0 HHOCTPAHHBIM TPOU3BOJIUTENEM MOJaHa 3asiBKa HAa PETUCTPALIHIO.

IIpoxomMMeHTHpYHTE JaHHYI0 cuTyanuio. JlaiiTe IOPpHIAMYECKYI0  OLIEHKY
BO3MOKHOCTH 3aperMCTPUPOBATH YKa3aHHbICe TOBAPHbIe 3HAKH. YKAKHTE BO3MOKHbIE
€1oco0bI 32l THI PH HAPYIICHUH HCKJIIOYHMTEIHLHOI0 IPaBa HA TOBAPHBII 3HAK.
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3apaua 2 (MakcumyM — 20 0a/1710B)
[Ipoananusupyiite crateio PenepanbHoro 3akoHa oT 29.07.2004 N 98-®3 "O

KOMMEpPUECKOH TaiiHe", naiiTe pa3BepHYThIM OTBET HA BOIIPOCHL:

e Ha pemenue, Kakux 3ajjad HalpaBJIeH MEXaHU3M, 3aJI0KEHHBIA B JAHHYIO CTaThIO 3aKOHA?

e Moryr 11 CyObEKTbl, yKa3aHHble B yacTW |1 CTaThu, 3ampailiuBarh JH0OYyH0 HHPOPMALHIO,
COCTaBJIAIOLIYI0 KOMMEPYECKYIO TaliHy, B TOM YHUCIIe HOYy-Xay?

e Kakme ™moryr ObITh Ienu 3arpeOoBaHus HH(DOPMAIMH, COCTABISIOUICH KOMMEPUYECKYIO
Tainy?

e Moryr 1M CyOBeKThbl, YKa3aHHble B 4YacTu 1 cCTaTbM, MOJIyYEHHYI HH(OpMaIuIo,
COJIEpKALYI0O KOMMEPYECKYIO TaliHy, IepeAaBaTh APYrUM JuLam?

Cmamos 6. [Ipedocmasnenue ungopmayuu, cocmasiaioueti KOMmepueckyo mauny

1.  Ob6naoamenv  uungopmayuu, cocmagiawer. KOMMePUecKyro  MmauHy, Ho
MOMUBUPOBAHHOMY MPebOBAHUIO OP2AHA 20CYOAPCMEEHHOU 81ACMU, UHO20 20CYOAPCHBEHHO20
0peaHa, opeaHa MecmHOo20 CAMOYNpAGIeHUs npedocmasisiem um Ha 0e3803Me30HOU OCHO8e
ungopmayuro, cocmasnaowyo Kommepueckylo mauny. MomueuposanHoe mpebogarue 00JIHCHO
ObIMb NOONUCAHO YNOIHOMOYEHHBIM OOJHCHOCHHBIM JUYOM, COOepIHCAmb YKA3aHue yeau u
NPaso6o2o0 OCHOBAHUS 3aMPeb06anUs UHPOpMAYUU, COCMABTAIOuell KOMMEPUEeCKyI0 MaiHy, u
CPOK Npedocmagnenuss dmoi uH@opmayuu, eciu uHoe He YCMAHOBNEeHO ¢hedepanrbHbiMU
3aKOHAMU.

2. B cayuae omxaza obraoamens ungopmayuu, cOCMasiaowel KOMMepyecKyo maimy,
npeodoCcmasums ee 0p2amy 20Cy0apCmeeHHOU 61ACMU, UHOMY 20CYOAPCMBEHHOM) OP2aHy, OP2aAHy
MEeCmHO20 CaMoynpaegienus OaHHble OpeaHbl 6npage 3ampedosamsv 5my uHpoOpmayurw 8
cyo0ebHoOM nopsoxe.

3. Obnaoamenv unghopmayuu, cocmasiaujeli KOMMepYecKyro mauny, a maxdice opeanvl
20CYy0apcmeenHol  6nacmu, — umble  20CYOApCMBEHHble  Op2aHbl,  OpP2aHbl  MECHHO20
Camoynpaegnenus, noayuusuue maxKyro UHoOpMayuro 8 coomeemcmesuy ¢ yacmoio 1 nacmosueri
cmamvu, 0053aHbl  NPe0oCmaAsums  dMy  UHGOpMAYUld No  3anpocy  Cyo08, OpP2aHO8
npeosapumenbHo20 Cle0Cmeus, OPeaH08 O03HAHUS NO 0eNaM, HAXOOAWUMCS 8 UX NPOU3B0OCHEe,
8 Nopsioke U HA OCHOBAHUSX, KOMOpbvle NpedycMOmpeHvl 3aKoHooamenbecmeom Poccutickoti
Dedepayuu.

4. Ha 0oxymenmax, npeoocmasiiemvlx YKa3auHoviM 6 uacmsax 1 u 3 Hacmoswetl cmamou
OpP2aHam U COOepAHCAUUX UHPOPMAYUIO, COCMABTAIOULYIO KOMMEPUECKYI0 MAlHy, 001xCceH Oblnb
Hanecen epug "Kommepueckas maiina” ¢ yxazanuem ee obnaoamens (0ns 10puOULecKux auy -
NOJHOE HAUMEHOBAHUe U MeCmO HAXONCOeHUs, OJisi UHOUBUOYAIbHBIX NpeOnpuHumamenel -
damunus, ums, omyecmeo 2paxcOaHuHa, ANAOUE20Cs UHOUBUOYATbHBIM NPEeOnpUHUMamenem,
U Mecmo HcumenbCmea,).

3apauya 3 (makcumyM — 20 0a,1710B)

Cornacho c1. 1274 (nn. 1 m.1) 'K P® nomyckaercs nutupoBaHue, KOTOpoe He TpeOyeT
corjiacus aBTOpa WJIM WHOTO MpaBooOIaaaTens, U pa3periaercs 0e3 BBILIAThl BO3HATPAXKICHUS,
HO C O0OsI3aTENbHBIM YKa3aHHMEM HMEHH aBTOpa, MPOM3BEIECHHE KOTOPOTO HCIONb3YyeTCs, U
HMCTOYHHMKA 3aMMCTBOBAHUSI.

[Jaiite pa3BepHyTbIii 0TBeT Ha Bonpochbl: Kakue eme ycioBusi, NOMHUMO
0003HAYEeHHBbIX BbIlle, 00513aTeJILHO HYKHO COOJIIOCTH, YTOOBI CBOOOHOE HCNOJIb30BAHNE
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CYMTAJIOCH HUTHPOBaHMeM? B03Mo:kHO 11 nuTHpoBaHue gororpaduii? AprymeHTUpYyiiTe
CBOH OTBeT.

Bbaok 3. [Ipounraiite ¢pparMeHT aHIJIOA3BIYHOMN CTATHU U CeJIaliTe ero KPUTHYECKHU
aHAJIU3 HA PYCCKOM fI3bIKe, MPUIEPKUBASACH CJIEIYIOIIEro CIUCKA BONPOCOB (MAKCUMYM —
25 6ann0B):

1) O kakoM HCIOJBb30BaHUH OOBEKTOB aBTOPCKHX M CMEXHBIX IIPaB HIET PeYb B CTAaThe?
Kak 0HO cOOTHOCHTCS € IIPEIYCMOTPEHHBIMHU B 3aKOHOAaTenbCcTBe cTpad EC criocobamu
UCIIOJIb30BaHUS OOBEKTOB aBTOPCKUX U CMEKHBIX IIPaB?

2) Kakum TpeOOBaHHSIM JIOJDKHBI COOTBETCTBOBATh HCKIIFOUCHHS U OTPaHHYCHUST aBTOPCKUX
U CMEXKHBIX IIpaB B COOTBETCTBUU C 3aKOHOnaTenbCcTBOM cTpaH EC? 3akperuieHsl au
aHaJIOTHYHBIE TPeOOBaHM B 3aKoHO1aTenbCTBEe Poccuiickoit @enepanuu?

3) Ilommagaer nau crmoco® HCHONB30BaHHS OOBEKTOB aBTOPCKMX M CMEXHBIX IIpaB, O
KOTOPOM MJIET peub B CTaThe, MOJ MPEAYCMOTpPEHHbIE B 3aKOoHoAaTenbcTBe cTpaH EC
UCKIJIFOUEHUS ¥ OTPAaHUYEHUS aBTOPCKUX U CMEKHBIX MpaB?

4) HeoOxoauMo JM 3aKpeIUIsiTh B POCCHIICKOM 3aKOHOJATEIbCTBE IOJIOKECHUS 00
UCIIOJIb30BaHUU OOBEKTOB aBTOPCKUX M CMEKHBIX IPaB CIIOCOOOM, O KOTOPOM HJIET pedb
B cTaTbe? APryMEHTHUPYHTE CBOM OTBET.

IIpy BHINOJHEHUH 32IaHUSI PA3PeIIeHO MOJIb30BATHCS OJIHUM MeYaTHBIM M3aHHEM aHIJI0-
PYCCKOT0 WJIM COBMEIEHHOTO AHTJI0-PYCCKOT0/PyCCKO-aHTJIHICKOTO CJI0OBapS.
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Introduction

On 14 September 2016, the European Commission published a Proposal for a Directive
on copyright in the Digital Single Market (“DSM Draft Directive”). Inter alia, the upcoming
copyright reform would like to improve access to protected works across borders within the
Digital Single Market (DSM) to boost research and innovation. To this end, the DSM proposal
includes a set of new mandatory exceptions and limitations. In particular, the proposal would
like to introduce a specific limitation for TDM.

In this briefing, the authors would like to assess the proposal for a mandatory TDM
limitation against the international and European framework of copyright exceptions and
limitations by considering the need for such an exception, the positive and negative impacts of
the proposal as currently drafted, and room for possible improvement to the end of fostering
European research and innovation in the DSM.

Intellectual Property Protection and TDM

TDM refers to a research technique to collect information from large amounts of digital
data through automated software tools.

It works by:

1. identifying input materials to be analysed, such as works, or data individually collected
or organised in a pre-existing database;
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2. copying substantial quantities of materials — which encompasses

a. pre-processing materials by turning them into a machine-readable format
compatible with the technology to be deployed for the TDM so that structured data can be
extracted and

b. possibly, but not necessarily, uploading the pre-processed materials on a
platform, depending on the TDM technique to be deployed;

3. extracting the data; and

4. recombining it to identify patterns into the final output.

Obviously, there is a tension between intellectual property protection and TDM
techniques. TDM, as such, is not a use covered by any exclusive rights granted by copyright law.
However, at some point, during the multiple activities enabling TDM research, IPRs might be
infringed. In particular, TDM can involve some activities encroaching on the exclusive rights
provided by Directive 2001/29/EC and Directive 1996/9/EC. In this respect, the TDM process
might become relevant for intellectual property depending on the use of the existing sources,
technical tools and the extent of the mining process.

TDM usually involves some copying, which even in case of limited excerpt might
infringe the right of reproduction.6 TDM activities can concern text or data, which both can be
covered by intellectual property protection, both copyrights and database sui generis rights, or be
outside the scope of protection (e.g. lacking originality or being in the public domain). Basically,
IPRs can be affected whenever mining involves IP protected subject matters.

Only TDM tools involving minimal copying of few words or crawling through data and
processing each item separately could be operated without running into potential liability for
copyright infringement. This follows from the fact that copyright law does not protect data but
only original expressions within copyright protected subject matters. In this respect, the
Commission Proposal clarifies that “[t]ext and data mining may also be carried out in relation to
mere facts or data which are not protected by copyright and in such instances no authorisation
would be required”. Obviously, although the proposal fails to specifically mention that, also
works and other subject matter not protected by copyright or sui generis rights can be freely
mined.

Instead, any reproductions resulting in the creation of a copy of a protected
work along the chain of TDM activities might trigger copyright infringement. In this respect,
preprocessing to standardize materials into machine-readable formats might trigger infringement
of the right of reproduction. Likewise, the uploading of the preprocessed material on a platform —
which might occur or not depending on whether the TDM technique adopted makes use of a
TDM software crawling data to be analysed directly from the source — might also violate the
right of reproduction. Mining — that stage of the TDM process where data is finally extracted —
can also infringe upon the right of reproduction depending on the mining software deployed and
the character of the extraction. For example, there are extraction techniques that would reproduce
parts of the work so minimal to fall below the threshold of copyright infringement.

Again, TDM might involve the reproduction, translation, adaptation, arrangement, and
any other alteration of a database protected by copyright, which means the original selection and
arrangement of the database's content. For example, pre-processing for extraction might cleanse
from a database portions and data that are irrelevant for data analysis. In this respect, pre-
processing might violate both the right of reproduction and the right to make adaptations and
arrangements.
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Moreover, TDM might infringe sui generis database rights, in particular the Extraction —
and to a minor extent the re-utilization — of substantial parts of a database.

In this context, even if extraction does occur without reproduction of the original
materials, extraction itself would infringe upon the exclusive rights provided to the database
owner. In this regard, the Court of Justice of the European Union (CJEU) has provided that the
transfer of data from one medium to another and its integration into the new medium constitutes
an act of extraction.

Finally, it is to be noted that the TDM output should not infringe any exclusive rights as it
merely reports on the results of the TDM quantitative analysis, typically not including parts or
extracts of the mined materials. However, it is worth highlighting that contemporary research
practices, striving for verifiability of TDM research results, require the ability of researchers to
store source materials and to communicate them at least to their peers. From a legal perspective,
this conduct could most likely trigger the infringement of the right of communication to the
public.

Copyright Exceptions and Limitations and TDM

The concept of exceptions and imitations to copyright serve a critical role in the so-called
intellectual property — and copyright — paradox. The paradox of intellectual property lies in a
“system that promotes, or at least, aspires to promote knowledge [...] by restricting it”. The
paradox explicates the tension between access and protection — or public and private interest —
which is intrinsic in intellectual property policy. In this respect, exceptions and limitations allow
for copyrighted works to be used without a license from the copyright owner because that use
serves some important public interest and guarantees the safeguard of the core values of the
European Union protected by fundamental rights such as freedom of expression and information.

In EU law, exceptions and limitations are usually implemented by Member States under a
voluntary scheme, with very few exceptions provided as mandatory. The application of
exceptions and limitations in EU law — and elsewhere — does occur according to the general
principles set out in international law by the” three-step test”.

According to this test, exceptions and limitations would be permitted (1) in certain
special cases (2) which do not conflict with a normal exploitation of the work or other subject-
matter and (3) do not unreasonably prejudice the legitimate interests of the rightholder.

The three-step test has been increasingly interpreted in an expansive manner especially in
order to accommodate public interest in the broader possible manner. According to Hugenholtz
and Okediji “limitations and exceptions that (1) are not overly broad, (2) do not rob right holders
of a real or potential source of income that is substantive, and (3) do not do disproportional harm
to the right holders, will pass the test”.

Furthermore, Geiger, Griffiths and Hilty spearheaded a balanced approach of the three-
step test, so that all three components of the test should be considered together in a
“comprehensive overall assessment” taking into account the threats that excessive levels of
copyright protection pose to, inter alia, public interests, notably in scientific progress and
cultural, social, or economic development, while providing copyright holders with fair
compensation.

Do existing exceptions and limitations apply to TDM?

Obviously, application of exceptions and limitations to TDM techniques when they are
invasive enough to trigger intellectual property infringement — either copyright or sui generis
database rights — have been repeatedly claimed. A balanced approach to the implementation of
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the three-step test would especially support such application of exceptions and limitations to
TDM to foster “public interest, notably in scientific progress [...] and economic development”.

In Europe, several exceptions within the mandatory and voluntary list provided by
Directive 2001/29/EC have been selected as possible candidates to screen TDM from intellectual
property infringement. Elsewhere, opening clauses or fair use models have been deployed to the
same effect. In the United States, for example, TDM either belongs to the ontological or the
functional public domain. Starting with Baker v. Selden, courts argued that protected subject
matter can be used when it “must necessarily be used as an incident to” using unprotected
materials. In the U.S., Baker’s reasoning has been applied to software reverse engineering. Once
applied to TDM, this case law would imply that in order to mine text and data — which are itself
unprotected — a user might lawfully reproduce protected materials. In Google Books, more
recently, TDM the entire corpus of human knowledge in order to create a relational database was
found a transformative use, hence fair under § 107 of the US Copyright Act.

Under current EU copyright law, TDM might be possibly covered by exceptions and
limitations available, however their application is uncertain.

(1) The mandatory exception for temporary acts of reproduction might apply to limited
TDM techniques. Recital 10 of the DSM Draft Directive itself clarifies that this exception still
applies but its application would be limited to TDM techniques which involve only the making
of temporary reproductions transient or incidental to an integral and essential part of a
technological process which enables a lawful use with no independent economic significance.

Doubts have been repeatedly casted on whether all these requirements are fulfilled by
reproductions done for TDM purposes, especially whether these reproductions are transient and
have no independent economic relevance.

Application of temporary reproduction exception remain limited to residual cases for the
large number of specific requirements that must be fulfilled, apparently in a cumulative manner
according to the CJEU.

Also, the CJEU has reaffirmed that, being an exception, Art. 5(1) of Directive
2001/29/EC must be interpreted restrictively.

All in all, the sole mandatory exception available to researchers in Directive 2001/29/EC
has a very limited scope that would hardly cover most TDM activities and offers insufficient
legal certainty.

(2) In some Member States, depending on whether it is implemented or not, the research
exception may cover some TDM-relevant acts infringing upon intellectual property rights.
However, the use of this exception is marred by legal uncertainty regarding its scope and
application to TDM in different Member States. In any case, the existing EU law limits the
national research exceptions to non-commercial purposes and of course to the “sole purpose of
illustration for teaching or scientific research”. All TDM projects that do not qualify as scientific
research and have a commercial purpose, both direct or indirect economic or commercial
advance, will be excluded from the outset from the application of the exception. In addition, the
exception would apply as long as the source is indicate “unless this turns out to be impossible”.

Actually, this caveat would make easier the application of this exception to TDM. The
massive amount of materials to be mined would make practically impossible to fulfill this
requirement, thus triggering the application of its exemption.

As per the copyright in a database, the same research exemption would also
beavailable.38 This scenario would refer to the case where a TDM process does reproduce the
whole or substantial parts of a database, thus possibly infringing a copyright in its original
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arrangement. All limitations mentioned regarding the research exception in Directive
2001/29/EC would apply to this case as well as the possibility of claiming an exemption from the
obligation of citing the source. A research exception is also provided for the sui generis database
right. This exception would apply to a lawful user of a database for extracting or re-utilizing a
substantial part of the database’s contents for non-commercial scientific research purposes, as
long as the source is indicated. The same assumptions on whether the indication of the source —
which in this case would be the maker of the database and where the database is found — would
be exempted in case of TDM given the principle that impossibilium nulla est obligations should
apply to this provision as well. However, this exception has seen multiple and diverging national
implementation which might have provided for additional requirements.

(3) Art. 5(2)b of Directive 2001/29/EC could also be claimed as an exception applying to
reproductions done for TDM purposes: “reproductions on any medium made by a natural person
for private use and for ends that are neither directly nor indirectly commercial, on condition that
the rightholders receive fair compensation [...]”. The private copy exception might potentially
cover some uses by individual researchers, in particular in Member States that do not have a
research exemption, thus allowing reproductions done for research purposes. However, the
wording of the exception poses multiple challenges to its application to TDM. First, no direct or
indirect commercial uses will be covered, leaving out most TDM research, which even if done
by research organisation can have at least an indirect commercial end. Second, researchers might
have to face the argument that the use for TDM might not be private if the use is not strictly for
his own purpose, for example if the results are used by a collective group of researchers or by his
institution. Again, the application of this exception implies fair remuneration to be given. This
remuneration must be calculated on the basis of the criterion of the harm caused to rightholders,
which would need to be demonstrated in the context of TDM. Finally, the exception is voluntary
implemented by Member States, thus exposing researchers again to inconsistent national
implementation, limited legal certainty and high transaction costs.

(4) A potential candidate, but rather unsuccessful, for serving as a limitation for TDM is
the so-called “normal use of a database”. This is the only mandatory exception included in
Directive 96/9/EC. It provides that a lawful user can perform any reproductions of the database
without additional authorization from the rightholder, if they are necessary for accessing the
contents of a database and making a normal use of them.

Obviously, the limitation does apply to TDM in a very limited manner, only as long as
the mining does constitute the normal use of the database and all other requirements are fulfilled.
Again, the notion of “normal use” might receive multiple interpretations according to the
Member States in which it is applied, therefore limiting researchers™ legal certainty. In this
respect, German national law has extended the notion of normal use of a database to include
TDM in connection with its recent enactment of a specific TDM exception, which as such would
not cover databases.

Harmonization here is highly suggested by including TDM in the EU law notion of
“normal use” of a database.

(5) Finally, the right of the lawful user to extract and/or re-utilize without the
authorization of the rightholder insubstantial parts from a database protected by sui generis right
might also narrowly apply to TDM. According to this provision, extraction and/or re-utilization
might be done for any purpose whatsoever. The notion of insubstantiality of a part must be
evaluated through quantitative and qualitative criteria. The CJEU has clarified that this
assessment must consider the investment in the creation of the database and the prejudice that the
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extraction or re-utilization cause to that investment. Put it bluntly, harming the investment
implies the infringement of the sui generis database right. Apparently, if TDM does not harm
that investment, and as such it should not, Art. 8(1) of Directive 1996/9/EC might serve to avoid
liability for extractions from a database for TDM purposes. In addition, the repeated and
systematic extraction of insubstantial parts would still be lawful as long as it does not
reconstitute the whole or substantial parts of the database, therefore damaging the investment of
the rightholder. Apparently, researchers could extract repeatedly and systematically insubstantial
parts of database for TDM purposes, if that extraction does not reconstitute the whole or
substantial parts of the database or, more generally, harm the investment for constituting the
database. However, again, the reach of this provision will be actually limited as it applies only to
lawful users, running TDM on databases, using specific TDM techniques crawling the database
rather than making a copy of it, and can be contractually overridden.

In sum, existing exceptions and limitations might not offer a stable legal framework to
safely engage in TDM research projects and invest considerable resources. The legal doctrine
appears to consistently support this position. According to Stamatoudi, for example, available
exceptions would hardly be fit for purpose. All in all, the possibility of relying on existing
provisions, including temporary acts of reproduction, scientific research, normal use of a
database, and extraction of “insubstantial parts” from a database protected by the sui generis
right, without adoption of additional interpretative norms or judgements of high instances is
doubtful.

In addition, it should be noted that all mentioned exceptions and limitations that could
apply to TDM — but the exception of temporary acts of reproduction — are implemented by
Member States on a voluntary basis. Voluntary implementation makes even less predictable
whether existing exceptions and limitations can be applied to TDM projects, especially those of
cross border nature. This would be a substantial loophole in the present EU legal framework in
light of the DSM Draft Directive's goal of stimulating the creation of a DSM for research and
innovation.
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