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JIeMOHCTPAIIMOHHBIA BAPUAHT M METOAMYECKHE PEKOMEHIallu
no HanpapJjeHuio «lOpucnpyaeHuus
IIpopuis:
«IIpaBo uHGOPMALMOHHBIX TEXHOJIOTHA M HHTE/LUIEKTYAJIbHOH COOCTBEHHOCTH»
KO/J - 2102

Bpems BbinosiHeHust 3aganust — 180 mun.
Baok 1. Bonpockl ¢ KOpOTKMMH 0TBeTaMH (MakcuMyM — 15 6an/10B)

IIpeacraBbTe KOpPOTKHE OTBeThI HA BONMpochbl. OTBEeT HA KaKAblii BONPOC OLEHMBAETCS
MakKkcuMyM B 3 O0aJiia.

1. Ilepeuucnure npUHIMIIBI 0OPAOOTKU NEPCOHATBHBIX JAHHBIX B COOTBETCTBUU C
POCCHICKMM 3aKOHOJATEIbCTBOM.

2. Ha3zoBuTte 00BEKTHI HHTEIICKTYAIbHOM COOCTBEHHOCTH, UCKJIIOUUTEIIbHbIC ITpaBa Ha
KOTOpBIE ITOJJIEKAT TOCYIaPCTBEHHON PErMCTPAallii B COOTBETCTBHUH C
3aKoHoAarenbcTBOM Poccniickoit enepanun

3. HazoBute ycnoBusi, 00s13aTebHBIC ISl YCTAHOBIICHHS PEKUMa KOMMEPUYECKON TalHBI 1O
POCCHIICKOMY 3aKOHOAATEIbCTBY

4. B yeM cOCTOST OTIMYUS MEXKAY MPOCTON JIEKTPOHHOMN MOANHUCKHIO U YCUIICHHOMN
KBAJTM(PHUIUPOBAHHON 3JIEKTPOHHOM MOANUCHIO?

5. IlpeacraBbTe KiacCU(UKALNIO JTUIEH3MOHHBIX COTJIAIIEHUN IO POCCUNCKOMY
3aKOHOJATENLCTBO 00 UHTEIUIEKTYyalIbHON COOCTBEHHOCTH

Baok 2. «3apaun» (Mmakcumym — 50 6asioB)
3agaya 1 (makcumym — 25 6aJ1/10B)

OO01mIecTBO ¢ OrpaHUYEHHOUW OTBETCTBEHHOCTHIO «A-PYCy (mamee — «OOO A-PYCy)
yupexsieHo B Mockse B 2014 roay u OCyLIECTBIISIET CBOK JAEATEIBHOCTh B Poccuu, sABIAACH
4yacThio OOJBIION MEXIyHapoJHOW rpynmnbl KommaHuil «A» (manee — «['pymma Ax). Bcee
komnanuu ['pynnsl A 0Ka3blBalOT yCIyrd B Pa3ivYHbIX IOPUCAMKIMSX MOJ OOHUM U TEM XKE
TOBapHBIM 3HaKOM «A» (nanee — «ToBapHbiil 3HaK Ay»). HckimounTtenbHble TpaBa Ha ToBapHbBIN
3HaK A BO BCEX IOPUCIUKIMAX, IJI€ OH 3apETUCTPUPOBAH M €My MPEJOCTaBIEHA OXpaHa, B TOM
yucine B Poccuiickoit @enepannu, MpUHAIIEKAT TOJTOBHOM KOMITAHUU TPYIIIBI, PACIOI0KEHHON
B [omnannuu (nanee — «l'onoBHas KoMmaHus»). JIMIIEH3MOHHBIM AOrOBOP Ha MCHOJIB30BaHUE
ToBapHoro 3Haka A Ha tepputopun Poccun mexny ['onosnoit komnanueit 1 OOO A-PYC e
3axmoyaics, npu 3ToM OO0 A-PYC ucnons3yer ToBaphblif 3Hak A B Poccun ¢ gatel cBoero
YUPEXKJIEHUS AJIs BCEX YCIIYT, KOTOPBIE YKa3aHbl B CBUIETENBCTBE HA TOBAPHBIN 3HAK.

B 2018 roxy O6mecTBo ¢ orpaHuyueHHON OTBETCTBEHHOCThIO «b» (mamee — «OOO by)
IIOJACT MCKOBOE 3asBICHUE K ['OJIOBHONM KOMIIAHUU O JOCPOYHOM IIPEKPAILEHUU IPAaBOBOM
oxpanbl ToBapHOro 3HaKa A BCJIEACTBUE €r0 HEUCIOJIb30BAHMUS.
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Yacte IV I'paxpmanckoro Konekca Poccuiickoit ®enepanuivi COIEPKHUT CIETYIONINE
MOJIO’KEHUS O MOCJICICTBUSX HEUCIIOIb30BaHNs TOBAPHOTO 3HaKa (cTaThs 1486):

1. Ilpasosass oxpana mo6apHo20 3HAKA MoOdcem ObiMb NPeKpaweHa OOCPOYHO 8
OMHOWEHUU 8CeX MOBApPO8 WU YACMU MO08apos, OJisi UHOUBUOYAIUZAYUU KOMOPHIX MOBAPHbIL
3HAK 3apec2ucmpuposan, 6cie0cmsue HeUCHnoNb308aHUs MOBAPHO20 3HAKA HENpepulHO 8
meueHue mpex nem.

3aunmepecosannoe uyo, norazawee, ymMo nNpagoobradamenb He UCNOAb3Vem
MOBAPHBILL 3HAK 8 OMHOUIeHUU 6CeX MOo8apo8 UIU Yacmu moeapos, OJisl UHOUBUOYATU3AYUU
KOMOPbLIX MOBAPHBILL  3HAK  3APe2UCPUPOBAH, HANPAGIAem mMaKkomy npaeoodraoamento
npeonodicenue  oopamumevcs 8  (hedepanbhblii  OpeaH  UCNOJHUMENIbHOU  61ACU  NO
UHMENIeKMYaNbHOU COOCMBEHHOCMU ¢ 3asA6lleHueM 06 omKaze om npaea Ha MOBAPHbLIU 3HAK
JUOO 3aKIIOYUMb C 3AUHMEPECOBAHHbIM TUYOM 002080p 00 OMYYIHCOCHUU UCKIIOUUMETbHO20
npaea Ha MOGAPHBIU 3HAK 6 OMHOWEHUU 6CeX MmMOo6apo8 UIU YACMU moeapos, O
UHOUBUOYAIUZAYUY KOMOPHIX MOBAPHLIL 3HAK 3aAPecUcCmpuposan (Oaiee - npeonodceHue
3aunmepecosanno2o  auya). Ilpeonoocxcenue  3aunmepecogannHo20  IuYa  HANPABNAEMCS
npagoobiaoamenio, a makxice no aopecy, ykazanHomy 6 I ocyoapcmeenHom peecmpe mosapHulx
3HAKO8 UNU 8 COOMBEeMCmEylouem peecmpe, npeodyCMOmMpPeHHOM MeHCOYHAPOOHBIM 002080POM
Poccuiickoti @edepayuu.

IIpeonoorcenue 3aunmepeco8anno2o uya moxicem OblmMs HANPABIEHO NPABO0DIAOAMENIO
He panee 4yem No UcCmeyeHuu mpex jem ¢ 0amvl 20CYOAPCMEEHHOU pecucmpayu mogapHo2o
3HaKa.

Ecnu 6 meuenue 08yx mecayes co ous Hanpagienus npeoniodHceHus 3auHmepeco8anto2o
auya npaeoobradamenv He nooacm 3aseieHue o6 omkase om npasa HA MoOAPHLIU 3HAK U He
3aKIOYUM C 3aUHMEPECOBAHHBIM TULOM 002080p 00 OMUYHCOSHUU UCKTIOYUMENTbHO20 NPABa HA
MOBAPHBI 3HAK, 3AUHMEPECOBAHHOE TUYO 8 MPUOYAMUOHEEHBIU CPOK NO UCMEYeHUU YKAZAHHBIX
08YX Mecsayes enpage ooOpamumscs 8 cy0 ¢ UCKOBbIM 3dsl8leHUeM 0 00CPOYHOM NpeKpaujeHuu
NPAgoBotli OXPansl MOBAPHO20 3HAKA 8CIEOCMBUE €20 HeUCNONb308AHUS.

Hosoe npeonosicenue  3aunmepecosanno2o auya modcem  Oblmb  HANPABIEHO
npageoobradamento moeapHO20 3HAKA He paHee 4eM N0 UCMedeHUU MpexmecsiuHo20 CpOKd CO
OHsl HANPABJeHUst NPeoblOYULe20 NPeOIONCEHUs 3AUHMEPECOBAHHO20 TUYA.

Pewenue o docpounom npexkpawenuu npasogou oxpamvl MoBaApHO20 3HAKA BCLeOCmEUe
€20 HeUuCnoib306aHuUsl NPUHUMAEMC CYOOM 6 Clyudae HeUCnolb308aHus npasoobdradamenem
MOBAPHO20 3HAKA 6 OMHOWEHUU COOMBEMCMBYIOWUX MOo8aApos, 0N UHOUBUOYANUIAYUU
KOMOPbIX MOBAPHBINL 3HAK 3ape2UcCmpupo8aH, 6 medeHue mpex Jiem, HenocpeoCcmeeHHo
npeouecmeyrouwux OHIO HANPAGIeHUs NpagoodIa0amento NpeonroNCeHUs 3auUHmepeco8aAHHO20
auya.

Ilpasosas oxpana mosapHo2o 3HaKA NpeKpawaemcs ¢ 0amvl 6CMYNIEHUS 8 3AKOHHYIO
CUy pewieHus cyod.

2. Jlna yeneu nacmosawel cmamvy UCNOIb308AHUEM MOBAPHO20 3HAKA NPUSHAEMCS €20
UCnonb308aHue npasoobaadamenem Ui IUYOM, KOMOPOMY MAKoe Npaeo NpedoCmasieHo Ha
OCHOBAHUU JIUYEH3UOHHO20 002080pa & coomeemcmeuu co cmamvei 1489 nacmoswezo
Kooexca, nubo Opyeum auyom, ocyujecmenaiowum UCNOIb308AHUE MOBAPHO2O 3HAKA NOO
KOHmMponeM npagoobiaoamens, npu YClo8uu, UYMO UCHONb308AHUE MOBAPHO20 3HAKA
ocywecmensaemcs 6 coomeemcmeuu ¢ nynkmom 2 cmamvu 1484 nacmosaweeo Kooexca, 3a
UCKTIIOYeHUeM Cry4aes, Ko20a coomeemcmsyroujue 0eucmsus He C8513aHbl HenoCcpeoOCmBeHHO ¢
66edeHUeM moeapa 6 2pariCOaHCKuti 060pom, a makdice UCNONb30BAHUE MOBAPHO20 3HAKA C
UsMeHeHUueM e20 OMOENbHLIX INeMEHMO8, He MEHAIOWUM CYWecmea mMoeapHo20 3HAKA U He
02PAHUNUBAIOWUM OXPAHY, NPEOOCMABILEHHYIO MOBAPHOMY 3HAKY.

3. Bpems 0oka3vleanus UCNOIb308AHUS MOBAPHO20 3HAKA NeHCUmM HA npasoobradameine.

IIpu pewenuu 6onpoca o 00CpoUHOM NpeKpaujeHuy nPpasosoll OXpausbl MOBAPHO20 3HAKA
gcredcmeue e20 Heucnonb308aHUs MO2ym Oblmb NPUHAMbL 60 GHUMAHUE NPeOCMAaslieHHble
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npasoobraoamenem 0OKA3AMENbCMBA MO20, YMO MOBAPHLIU 3HAK He UCHONb308AICA NO
He3asUCAUM OM He20 0OCMOAMeNbCIEAM.

4. Ilpexpawenue npasogou oxXpambl MOGAPHO20 3HAKA O3HAYAEm NpeKpaujeHue
UCKTIIOUUMENbHO20 NPABa HA d1MOM MOBAPHbIU 3HAK.

JaiiTe pa3BepHyTbIil OTBET HA BONPOC:

e JlomkeH Ji Ccy/ 10 JAaHHOMY JeJTy TPEKpaTUTh IPABOBYIO oxpaHy ToBapHOTO 3HaKa A
BCJICJICTBUE €TI0 HEUCIIOIb30BaHus Ha TeppuTopun Poccuiickoit @enepanuu?

3agaya 2 (MakcuMyM — 25 6aJ1JI0B)

[Tog xoHTekcTHOM (MTOMCKOBOM) pEKIaMOil TMOHHUMAETCS pa3MEIIeHUE peKiIamMbl Ha
CTpaHULIaX pPE3yJbTAaTOB IIOMCKAa IOUCKOBBIX cucteM IHTepHera. Baxknyio QyHkuuio B
OIPEIETICHUN LIEJIEBOM ayJUTOPHUH PEKIIAMBI BBIIOJIHSIOT KIKOYEBBIE CJIOBA IIOMCKOBOIO 3aIpoca.
Hepenko wucmonbp3yeMble KIIOUEBBIE CIOBAa IMPEACTABISIOT CO0OM OXpaHseMble TEKCTOBBIC
CpeACTBa WHAMBHIyaTH3auy (TJIaBHBIM 00pa3oM, 3aperHCTPUPOBAHHBIC TOBapHBIE 3HAKK). [1pn
9TOM KJIIOYEBBIE CJIOBAa HE BCErla OTOOPaXKAIOTCSA B CaMOM TEKCTE€ pPEKJIaMbl Ha CTpaHUILIE
pe3yabpTaTa IOMCKOBOTO 3a1poca.

Yacte IV TI'paxmanckoro Komekca Poccuiickoit ®enepanuivi COIEPKHUT  CIETYIOIINE
MOJIOKEHHUS 00 UCKITIOYUTENFHOM MpaBe Ha TOBAPHBIN 3HAK:

«Cmamos 1484. Hcknrouumenvsnoe npago Ha moeapHwili 3HAK

1. Jluyy, Ha ums KOmMOpo2o 3apecucmpupo8ar MOBApHuIU 3HAK (npagoobiradamenio),
NPUHAONIENHCUM UCKTIOYUMETIbHOE NPABO UCNONb308AHUS MOBAPHO2O 3HAKA 6 COOMBEMCMEUU CO
cmamveti 1229 nacmosweeo Kodekca nwobvim He npomugopeyauum 3aKOH) CNocooom
(UCKIIOUUmMenbHOe NPABo HA MOBAPHBIIL 3HAK), 8 MOM YUCTe CNOCOOAMU, YKA3AHHBIMU 6 NYHKME
2 nacmosaweti cmamvu. Ilpasoobradamens modicem pacnopaicamvpCs UCKIIOUUMETbHbIM NPABOM
Ha MOBAPHbBII 3HAK.

2. HcknroyumenvHoe npago HA MOBAPHBIU 3HAK MOdcem Oblmb  OCYWeCmeneHo Ol
UHOUBUOYANUZAYUU MOBAPOS8, PAOOM ULU YCIye, 6 OMHOWEHUU KOMOPBLIX MOBAPHLIUL 3HAK
3ape2ucmpupoBaH, 8 4acmMHOCMU NymeM pasmeujeHus MmosapHO20 3HAKA:

1) Ha mosapax, 6 mom uucie Ha IMUKEMKAX, YNAKOBKAX MOBAPOS, KOMOPbLE NPOU3BOOSMCS,
npeonazarmcs K npooasice, NPooardmcs, 0eMOHCMPUPYIOMCa HA GbICMABKAX U APMAPKAX ULU
UHBIM 00PA30M 8800AMCA 8 2padicOanHcKuti obopom na meppumopuu Poccutickou @Pedepayuu,
JUOO XPAHAMCIL UMY NEPEBO3AMCS C IMOLL Yerblo, 1Ub0 8603smcs Ha meppumoputo Poccutickotl
Dedepayuu;

2) npu 8vinoaHeHuu pabom, OKa3aHuu yciye,

3) Ha OoKyMeHmayuu, C8A3aHHOL C 88e0eHUeM MOBAPOS 8 2PANCOAHCKUL 0O0pOm,;

4) 8 npeonodcenusIx 0 nPooadce Mosapos, 0 BbINOIHEHUU pabom, 00 OKA3aHUU YCLye, A MaKice 8
00bABNEHUSAX, HA BbIBECKAX U 8 DEKNAME;

5) 6 cemu "Hnmepnem", 6 mom uucne 8 00MeHHOM UMEHU U NPU OPY2UX CNOCOOAX aopecayuu.

3. Huxmo mne eénpase ucnonvzosams 0e3 paspeuieHuss npasoodradamensi Cxoouvie ¢ e20
MOBAPHLIM 3HAKOM 0003HAYEHUs 8 OMHOWEHUU MOBAPO8, O/ UHOUBUOVAIUZAYUU KOMOPHIX
MOBAPHYIU 3HAK 3APE2UCPUPOBAH, UL OOHOPOOHBIX MOBAPO8, eClu 8 pe3Vibmame MmaKo2o
UCNONb308AHUS BO3HUKHEM BEPOSMHOCHb CMEULEHUSLY.

JlaiiTe pa3sBepHYTBIH OTBET HA BONPOCHI:
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e SBisieTcs M UCIIOJIB30BaHUE YYXKOTO0 TOBAPHOI'O 3HAKA B KAUECTBE KJIIOUEBOT'O CJIOBA
B KOHTEKCTHOM peKJIaMe HapYyLIEHUEM UCKIOUYUTEIBHOIO IPaBa Ha TOBAPHBIN 3HAK?

e (CylEeCcTBYIOT JM aJbTEPHATUBHBIE CPEICTBA 3aLUTHI IIPAB U 3aKOHHBIX MHTEPECOB
npaBooOyiafareneld, YbM TOBAapHBIC 3HAKM MCIOJB3YIOTCA JPYIMMHU JUIAMH B
KayecTBe KJIIOYEBBIX CJIOB B KOHTEKCTHOM pekiame (IIOMHUMO CPEACTB 3allUThI
UCKJTIOYUTENILHOTO MpaBa Ha TOBAPHbBIN 3HAK)?

Biok 3. «KAHAJIM3 aHTJIOSA3BIYHOM cTaTHhH» (MAKCUMYM — 35 6aJ1/10B)

IIpouuraiite (pparMeHT AHIJIOA3BIYHON CTATHU U C/AeJANTE €ero KPUTHYECKH aHAJIU3 HA
PYCCKOM fI3bIKe, MPUIEPKUBASCH CJAEIYHOIIEr0 CIMCKA BONPOCOB:

e Kakyro npobiieMy moJgHUMAET aBTOp cTaTbu? B ueM 3akiouaeTcsi akTyaabHOCTh JaHHOU
po0OsieMbI?

e Kakoii Mmexanu3M peuieHus: 0003Ha4eHHOI MpobIemMbl paccMaTpuBaet aBTop? Kak aBTop
OLICHUBAET JaHHBIN MeXaHU3M?

e [IpenycMOTpeH i1 B pOCCHIICKOM 3aKOHOIATEIbCTBE aHAJTOTHYHBIM MEXAHU3M PEIICHUS
0003HaYCHHOW aBTOPOM MPOOJIEMBI?

e Ha Bam B3misi1, KakuM JTOJDKHO OBITH ONITHUMATIBFHOE PEIICHUE 0003HAUYCHHOM
po0JIeMbI?

HpI/I BBINNOJTHCHHHU 3a/1aHUA Pa3peliCcHO M0Jb30BATHCHA OJTHUM NME€YATHBIM U3JAHUEM AHIJIO-
PYCCKOro wJjin COBMECIIECHHOI'0O anmo-pyccxoro/pyccxo-aHr.ﬂm”Iclcoro cJioBapsi.

Yen, Alfred C., Internet Service Provider Liability for Subscriber Copyright Infringement,
Enterprise Liability and the First Amendment. Boston College Law School Research Paper No.
2000-03

The Internet is one of the Twentieth Century’s most important innovations. The Internet’s
prompt, accurate, and inexpensive distribution of digital information means that practically
anyone can receive or disseminate text, images, sound, software or data at the touch of a button.
Indeed, a person with an ordinary personal computer and a modem can communicate with as
many people as a major corporation with millions of dollars in resources. Now, more than ever
before, practically anyone can influence the duplication and dissemination of information around
the world.

These fascinating capabilities challenge the laws that govern the duplication and
dissemination of information, particularly copyright law. If practically anyone can receive and
send information, then practically anyone with access to a copyrighted work can duplicate it,
adapt it, or disseminate it. Not surprisingly, commercial proprietors of copyrighted works (so-
called “content providers”) generally find the Internet threatening to their economic interests.
Each duplication of a work arguably represents an infringement of copyright for which content
providers should receive compensation.

The Internet also offers content providers commercial opportunities that depend on close
control over the access, duplication, and distribution of their works on the Internet. Consider a
business that sells books, compact discs, or software through conventional means. Each copy
sold requires that a physical copy be made and distributed to the customer. In addition, the seller
often must maintain retail space and expend considerable funds on print or television marketing.
The Internet can make this activity much less expensive. Businesses can communicate easily
with millions of customers through company web sites and email. Orders can be placed and
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received electronically. The Internet lowers costs by replacing expensive “real space” stores,
copies, and communication with cheap, speedy, electronic equivalents.

If anyone can make multiple copies of a work available on the Internet, content providers
lose some of their ability to exploit these possibilities. From the perspective of content providers,
even an innocent “single use” represents a meaningful threat. Hundreds or even thousands of
people can easily access a personal web page or an email floating through cyberspace. If, as
content providers often contend, each of these copies represents an infringement for which the
content provider should be paid, the Internet deprives content providers of present revenues and
a lucrative future.

Of course, content providers are not idle in protecting their self-interest. They complain
when people make unauthorized use of copyrighted material on the Internet. In more extreme
cases, they sue. However, aggressive copyright enforcement strategies may not be enough to
achieve the content providers’ objectives. Infringements occur because many Internet users are
ignorant of copyright law. Other users deliberately infringe and hope that they will not be
discovered. Even if content providers detect infringement, they often go uncompensated because
the costs of pursuing compensation outweigh the expected recovery or because the infringer
cannot be found. Understandably, content providers wish to deter infringements and ensure
compensation for those infringements that do occur.

One controversial proposal for achieving these goals has been to hold Internet Service
Providers (ISPs) liable for copyright infringements committed by their subscribers. The
argument in favor of such liability claims that the risk of copyright infringement is a natural by-
product of Internet service. Principles of enterprise liability, therefore, indicate that ISPs should
internalize losses resulting from that risk as a cost of doing business. This will force ISPs to deter
copyright infringement, raise compensation for copyright infringements that occur, and spread
costs throughout the Internet-user community. Moreover, three copyright doctrines offer
plausible support for the general idea of ISP liability. First, the ISPs” ownership of the equipment
that stores, makes, and transmits copies of copyright material, their control of such ownership
may be enough to make ISPs directly liable as copyright infringers with or without a finding of
liability against the user. Second, the relationship between an ISP and its customers may be close
enough to make the ISP vicariously liable. Third, an ISP might face contributory liability if it
knowingly provides Internet service to a subscriber who is committing copyright infringement.

By contrast, the argument against such liability claims that ISPs are not responsible for
their subscribers’ behavior. Internet service does not necessarily imply copyright infringement;
therefore, the decision to use the Internet this way and any legal responsibility properly rests
with the subscriber. Moreover, the extension of ISP liability would give ISPs powerful incentives
to protect their economic interests by removing subscribers’ material from the Internet, even
when a good case for copyright infringement does not exist. Such indiscriminate censorship
conflicts with First Amendment principles and is too high a price to pay for the protection of
copyright rights. Courts therefore should refuse to extend ISP liability.

Initial jousting over ISP liability has proven inconclusive. Although courts show an
understandable reluctance to hold ISPs liable for the deliberate behavior of others, the few
judicial opinions that exist are by no means conclusive. Moreover, the Clinton Administration’s
Working Group on Intellectual Property Rights supported ISP liability in its so-called “White
Paper,” but academic commentary has been split. Congress responded to pressure to clarify the
law in 1998, when it addressed the issue of ISP liability in the Digital Millennium Copyright Act
(DMCA). However, the DMCA “solution” to the problem of ISP liability was odd. Instead of
directly addressing the question, Congress deliberately left the law — with all of its ambiguities
unchanged. Congress then added a fairly complicated set of new procedures to the DMCA which
provide ISPs safe harbors from liability as long as they adopt specified “good citizenship”
policies including the termination of subscribers who commit copyright infringement and the
removal of alleged infringing material from the Internet. In short, ISPs presently do not know if
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they are in fact liable for the behavior of their subscribers, but they do know that they can escape
liability by cooperating with content providers who complain of copyright infringement.

This article examines the two-tiered legal regime described above. Part | considers ISP
liability in the absence of the DMCA. This is important because the DMCA deliberately avoids
changing the underlying law. Furthermore, the DMCA’s “good citizenship” requirements and
limitations on service provider liability are fairly complicated. It is very conceivable that cases
will arise in which the DMCA safe harbor provisions do not apply. This part describes the legal
doctrines that arguably support ISP liability, and it contends that courts have sensibly interpreted
these doctrines to avoid ISP liability unless an ISP knows of a particular subscriber’s
infringement and continues to provide Internet service to that subscriber. However, these
decisions are few in number, and their continued vitality is uncertain. To further demonstrate the
wisdom of the current cases, Part | goes on to explore the policy implications of enterprise
liability in tort and First Amendment law. This exploration reveals that ISP liability beyond what
courts already recognize would be inconsistent with well-accepted limitations on enterprise
liability in tort and important free speech principles.

Part Il analyzes the DMCA and its relationship to the underlying law. This part describes
the DMCA’s effect on both existing law and the behavior of ISPs. Although Congress must be
credited for trying to curb copyright infringement while providing ISPs some relief from
liability, the Act contains flaws. In particular, Congress’s decision to leave the underlying law of
ISP liability unchanged creates a complicated scheme that goes too far in encouraging ISPs to
advance the interests of content providers by removing alleged copyright infringements from the
Internet. As Part II will show the DMCA’s failure to clarify the underlying law leaves open the
possibility that courts will impose broad ISP liability. This threat gives ISPs a very real incentive
to take advantage of the DMCA’s safe harbors by removing material from the Internet upon a
mere formal allegation of copyright infringement. This incentive may make sense to those who
believe that copyright infringement must be eliminated to make the Internet a viable tool for
commerce. However, Part Il shows that the DMCA actually exacerbates conflicts between
copyright and the First Amendment because it gives ISPs incentives to remove speech (that is,
material in the form of text, images, or sound) from the Internet even though no copyright
infringement has been established.

This article concludes by calling on courts to interpret copyright law and the DMCA in a
way that appropriately balances society’s interests in preventing copyright infringement and free
speech. This includes clarifying and strengthening the sensible decisions that have already been
rendered, and then linking these decisions to the DMCA in a way that curbs the DMCA’s
tendency to encourage the indiscriminate removal of speech from the Internet.
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METOAUYECKHUE PEKOMEHJIALIMU

1. IIpeaBapuTeibHble KPUTEPUH OLleHUBAHUS

Baok 1. Bonpockl ¢ KOpOTKMMH O0TBeTaMu (MakcuMyM — 15 6ani1oB)

Kpurepun  olicHMBaHHS Ka)I(,HBIﬁ OTB€T OLCHHUBACTCA MaKCHUMyM B 3 Oamia.

Her otBera: 0 6aiuioB

Ectb oTBeT: ot 1 a0 3 0amI0B B 3aBHCHUMOCTH OT KOPPEKTHOCTHU W IIOJHOTBI OTBETA IIO

YCMOTPEHHUIO JKIOPH.

Baok 2. «3agaun» (MakcumyM — 60 6asi10B; Kaxkaasi 3aaa4a — 20 6aJ1J10B)
Kputepuu orenrBanus pemienus 3ajaun 1 1 3agaum 2

Hert otBera — 0 Ganos.

Ecte orBer, HO gomymieHbl TrpyOble OMMOKKA B IMPaBOBOW KBadH(HUKAIUK JMOO HE
obocHOBaHa (HEZOCTaTOYHO OOOCHOBaHA) COOCTBEHHas TIO3MIMS, a TakXKe He
IPOIEMOHCTPUPOBAHBI 3HAHUS CY€OHOM MPAaKTUKKU U (WJIM) IPABOBOW JINTEPATYyphbl — OT
1 no 7 6an0B B 3aBUCUMOCTH OT ITOJIHOTHI OTBETA [0 YCMOTPEHUIO JKIOPH.

EcTb oTBeT, HE AOMyIIEHO IpyOBIX OMMOOK B MPaBOBOM KBaIM(UKALMU, B JOCTATOUHON
Mepe 000CHOBaHA COOCTBEHHAs! O3ULIMSL, HO HE NPOJIEMOHCTPUPOBAHbI 3HAHUS CyAeOHON
MPAKTUKH WK PABOBOM JHTEpaTyphl — OT 8 10 17 6a/UioB B 3aBUCUMOCTH OT TIOJTHOTHI
OTBETA 110 YCMOTPEHUIO KIOpH.

Ectb oTBer, He JomylleHO TpyObIX OMIMOOK B MpaBOBOM KBaln(uKalMu, 000CHOBaHA
COOCTBEHHAs TIO3MIUS, & TAKKe MPOJEMOHCTPUPOBAHBI 3HAHUS CY/NEOHOIN NMPaKTHKH U
(unu) mpaBoBOM JUTEpaTypsl — oT 18 10 25 OanIoB B 3aBUCMMOCTH OT IOJIHOTHI OTBETA
0 YCMOTPEHHUIO KIOPH.

Baok 3. «<AHaJIM3 aHTJIOSA3BIYHOM CTATHI» (MAKCHMYM — 25 6aJ1J10B)
Kpurepuu orieHuBaHus:

Her orBera — 0 Oanos.

[IpencraBieH OTBET JHIIbL Ha OIWH BOMIPOC, HE TPOJEMOHCTPUPOBAHO JOCTATOUHOU
CTETEeHU NMOHUMAaHUs TeKCTa U MpoOieMbl, MOAHUMaeMol aBTopoM craTb — oT 1 10 10
0aJuTOB B 3aBHCHMOCTH OT TIOJTHOTHI OTBETA MO0 YCMOTPEHHIO JKIOPH.

[lpencraBaen oTBeT Ha JABa M Oojee BONPOCOB, HO HE MPOAEMOHCTPUPOBAHO
JIOCTAaTOYHOM CTENeHW NOHMMaHMs TEKCTa, He BbIpakeHa MO0 He 000CHOBaHA
(HemocTaTouHO O000CHOBaHAa) COOCTBEHHas TMO3ULHUA, HE MPOIEMOHCTPUPOBAHO
NOHUMaHHE POCCUHCKOro Moaxojaa K AaHHOW mpoOineme — or 11 nmo 20 GamioB B
3aBHCUMOCTH OT ITOJTHOTHI OTBETA TI0 YCMOTPEHUIO )KIOPH.

[IpencraBiaen oTBeT Ha Tpu M OoJjiee BOMPOCOB, MPOJEMOHCTPHUPOBAHA JOCTATOYHAs
CTENeHb MOHUMAaHUs TEeKCTa, HO HE BbIpakeHa JIMOO He 00OCHOBaHa (HEIOCTATOYHO
000CHOBaHa) COOCTBEHHAs MO3UIINS, HE TPOJAEMOHCTPUPOBAHO MOHUMAaHUE POCCUICKOTO
1oJX0/1a K JaHHOM mpobieme — oT 21 1o 29 6amioB B 3aBUCUMOCTH OT MOJHOTHI OTBETA
110 YCMOTPEHHIO KIOPH.

[IpencraBiaeH OTBET Ha BCe BOMPOCHI, MPOJEMOHCTPHUPOBAHA JOCTAaTOYHAs CTEMEHb
NOHUMaHMs TEKCTa, MPOJAEMOHCTPUPOBAHO 3HAHME POCCHUHCKOro MOAXO0Ja K JaHHOU
npoOjeMe, a TakXke BBIpAKEHa M OO0OCHOBaHA COOCTBEHHAs TO3HWIMS 10 JaHHOU
npobaeme — ot 30 1o 35 GayuIOB B 3aBUCHMOCTH OT HMOJHOTHI OTBETA IO YCMOTPEHHUIO
)KIOPH.
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2. IlepeueHb u coepkaHUe TeM OJUMIMATIHBIX COCTSI3aHM

Omumnuannoe 3amanue 1o npodmio «lIpaBo WHGOPMALMOHHBIX TEXHOJOTHHA U
MHTEIJICKTYaIbHOM COOCTBEHHOCTH» HMEeT MEXAUCIMIUIMHAPHBIN Xapaktep. B  pamkax
OJIUMITMAJHOTO COCTSI3aHHsI OLCHMBAIOTCA OOIIME IOPHIMYECKHE KOMIICTCHIINH, 3HAHUE
UH(QOPMAIIMOHHOTO  MpaBa, OCHOB TPaXJAHCKOTO IIpaBa, IIpaBa HHTEUICKTYaJbHOM
COOCTBEHHOCTH (aBTOPCKOE MPaBo, IPaBO MPOMBIIIIEHHOW COOCTBEHHOCTH), KOHCTUTYIIHOHHOTO
¥ aJIMUHHCTPATHBHOTO IpaBa. biok 3. «AHanM3 aHIJIOS3BIYHON CTaTbU» TAKKE UMEET IIEIIbIO
BBISIBUTH COOTBETCTBHE YYACTHUKA OJMMIIMAJbl MHUHHMAJIbHBIM TPEeOOBAaHUSM BIaJCHUS
AQHTJIMHCKUM S3BIKOM (YTEHHE TEKCTa MO CIIECHAIBHOCTH CO CIOBAPEM).

IIpuMepHBbIH NepeYeHb TeM OJTUMITMATHBIX COCTSA3AHUIM:
- [lonarue u nmpeamer HHPOPMALIMOHHOTO MIPABA.
- UudopmanronHoe npaBo B CUCTEME POCCUNCKOTO MpaBa.
- MeToap!l MpaBoOBOTO PETYIUPOBAHMS B HH(POPMAIIMOHHOM TIpaBe.
- Bunp! nctouHnkoB MHPOPMALIMOHHOTO MPaBa.
- MexayHapoHO-TIpaBOBbIE aKThl B MH(POPMALIMOHHOM cepe.
- KoHcTuTylinonHsie 0CHOBBI HH()OPMALIMOHHOTO MTPaBa.
- 3aKOHOJATENILCTBO B MHPOPMAITMOHHOM cepe.
- [Tog3akoHHBIE HOPMATUBHBIE MTPABOBbBIE aKThI B MH()OPMAIIMOHHOI cdepe.
- CynebHast n apOUTpaskHasi MPAKTUKU B MH(OPMAIIMOHHOH cdepe.
- [lonsitne undopmarnmu.
- Kimaccudukanms nadopmanmm.
- MadopmanronHoe 0011ecTBO U OOIIECTBO 3HAHUM.
- Undopmanmonnas 6e301MacHOCTb.
- [lonaTue npaBoBOro pexxuMa HH(GpOPMaIUH.
- ConeprkaHue mpasa Ha JIOCTYI K HH(OpMaLHH.
- DBOJIONMS 3aKOHOJATEIBCTBA O JJOCTYIE K MH(pOpMaIuu.
- [IpaBo opranuzauii cpeicTB MaccoBOM MH(OpMAIMK Ha JOCTYN K HH(POpMaIuu.
- [IpaBo >xypHaJIMCTOB Ha JOCTYI K HHPOPMALIUH.
- [lonsiTrie KOHGUAECHITUATFHOCTH UH(POPMALIUH.
- [IpaBoBoii pexxuM HH(OPMAIIMKM OTPAHUYESHHOTO JOCTYIIA.
- [TonsiTHE TailHBI B POCCUMCKOM 3aKOHOJATEIBCTBE.
- [IpaBoBBIE OCHOBBI peXHMa rocyAapCTBEHHOM TalHBI.
- [IpaBoBBIE OCHOBBI pexuMa CITy>KeOHO! TalHbI.
- [IpaBoBBIE OCHOBBI pEKUMa KOMMEPYECKON TalHBI.
- KoMmmMmepueckas TaitHa 1 HOy-Xay.
- [TonsiTHE TMYHON TaliHBI U CEMENHOW TAHBI.
- [lonsiTne npodeccuoHanbHBIX TalH.
- [IpaBoBBIE OCHOBBI peXUMa IEPCOHATIBHBIX JAHHBIX.
- TpancrpanuyHas nepejada NepPCOHAIbHBIX JaHHBIX.
- [lepconanbHble naHHbIe B ceTH VIHTEpHET.
- IOpunuyeckas cuna 31€KTPOHHOTO TOKYMEHTA.
- Cepsl UCTIONB30BaHUS IJIEKTPOHHOTO JJOKYMEHTA.
- BU1bl 2I€KTPOHHBIX TTOATUCEN.
- [ToHsATHE «QIEKTPOHHOIO TOCY1aPCTBAY.
- Konnenuus ynpasinenust TaTepaeToM.
- JlomeHHbIE UMEHA.
- [lonstue caiira.
- [IpoGniemsl orpeneneHus IOPUCAUKINY B ceTH MIHTepHET.
- Bugsr oTBeTCTBEHHOCTH B MH(POPMAIIMOHHOM cdepe.
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- 3anpenieHHas U BpeaHas HHPOpMalus.

- [lopsinok u ocHOBaHuUs OJOKUPOBKM CaiiToB B cetu MHTEpHET

- [IpaBOBBIE aCIIEKTHI UCIIOJIB30BAHUS «O0JIAYHBIX CEPBHUCOB

- [IpaBoBbIE aCEKTHI UCIIOJIB30BaHUS TEXHOJIOTHIH 00paboTkK bosbMX 1aHHBIX

- O0mue nosIoKEeHUs TPAXKIAHCKOTO IIpaBa
- OCHOBBI JOTOBOPHOTO NpaBa
-JloroBophl Ha BBINOJIHEHWE HAayYHO-UCCIIEN0BATENbCKUX, ONBITHO-KOHCTPYKTOPCKUX U

TCXHOJIOTHYCCKHUX pa60T

3.

- Buapl 10roBOpOB B OTHOIICHHH MHTEIUIEKTYaIbHON COOCTBEHHOCTH

- [loHATHe MHTENIEKTYalbHON COOCTBEHHOCTH

- CpencTBa MHIMBUIyaau3allii: OCHOBBI IPAaBOBOIO PETYJINPOBAHUS

- OCHOBBI aBTOPCKOTO ITpaBa

- OCHOBBI [TaTEHTHOTO IIpaBa

- OTBETCTBEHHOCTH 3a HapYyLIEHUE UHTEUIEKTYaJIbHBIX IIpaB B ceTu MHTepHeT

Cnmcok peKkoMeH/1yeMoil JTUTepaTyphbl:

Y4yeOHUKH, HaYYHBIE CTATHU ¥ MOHOrpaduu:

1.

CagenbeB A. U. KommenTapuii k @enepanbHoMy 3akoHy oT 27 utoiig 2006 r. Ne 149-D3
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(mocrareitnbrii). M.: Craryt, 2015. // CIIC KoncynsrantlLitoc.

CagenbeB A. 1. HayuHo-npakTHueckuil mocTaTeiHblil KOMMEHTapuil Kk PeneparbHOMY
3akoHy "O nepcoHanbHbIX JaHHbIX". M. : Craryt, 2017. // CIIC Koncynsrantlntoc.
CagenbeB A. W. DnexktponHas komMmepuus B Poccun 1 3a pydexoM: 3aKOHOATEIBCTBO U
npaktuka. 2-uzganue. Ilepepa®oranHoe u pomnonHeHHoe. M: Craryt, 2016. // CIIC
KoncynpranTl[ntoc.

CaBenbeB A. WM. Hanpasnenuss  perynupoBaHus — bonblIMX — JaHHBIX U
HENPUKOCHOBEHHOCTh YaCTHOM KM3HHU B HOBBIX 3KOHOMHYECKHX peanusix // 3akoH. 2018.
Ne 5. C. 122-143. // CIIC Koncynprantliroc.

CagenneB A. U. TIpoGiiemMbl mprUMEHEHUsT 3aKOHOIATENBCTBA O MEPCOHAIBHBIX JIAHHBIX B
snoxy "bonemmx nanubix" (Big Data) // IIpaBo. XKypran Beiciieil mkosnbl 5KOHOMHUKH.
2015. Ne 1. C. 43-67. // Pexum pocryma: https://law-journal.hse.ru/2015--
1/148644342.html.

Savelyev A. Russian New Personal Data Regulations: A Step Forward or a Self-Imposed
Sanction? // Computer Law & Security Review. 2015. Vol. 32. No. 1. P. 128-145. //
Pexum JIOCTyTa:
https://www.researchgate.net/publication/288700908_Russia's_new_personal_data_locali
zation_regulations_A_step_forward_or_a_self-imposed_sanction.

Graham Greenleaf. Asian Data Privacy Laws: Trade & Human Rights Perspectives.
Oxford University Press. 2017 1l Pexum JOCTYyTA!
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